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PART THE FIRST. 



CHAPTER I. 



Of Settlements in General. 

Definition of a settlement : a permanent indestructible right 

to take the benefit of the poor laws in any given parish or 

place which maintains its own poor. 
"Who may acquire this right. 
There are three kinds of settlement. 
First, a settlement by the act of the party, and in his own right. 

How acquired. 
Persons who cannot gain a settlement of the first kind : feme 

covert alien ; enemy. 
Infent under seven years can gain a settlement by estate. 
To gain a settlement by hiring and service, or by apprenticeship, 

the party must be sui juris. 
A person residing under a certificate cannot gain a settlement 

in the parish^ except by office, by renting a tenement, or by 

estate. 
No collector of tolls can, as such, gain a settlement; nor any 

servant or apprentice of such collector } 
Nor any person while maintained in any charitable institution ; 
Nor any person while a prisoner on civil process, or for any 

contempt. 
Second kind of settlement : derivative settlements ; definition 

of a derivative settlement. 
It may be acquired in two ways : 1. By marriage; 2. By parent- 

•age. 
Third kind of settlement : a settlement in the party^s own right, 

but without any act of his own -, acquired by birth. 
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CHAPTER II. 

Of Settlement by Hiring and Service, 

Foundation of a settlement by hiring and service. 

Definition of a settlement by hiring and service. 

Of the hiring for a year. 

The person hired must be iui juris at the time of the contract. 

A soldier is not free to hire himself &s a servant. 

But a militia-man is^ provided he informs the person hiring him 
of his being in the militia. 

The person hired must be a free agent. Instance of a compul- 
sory hiring. Instance of free agency. 

The person hired must also be unmarried and without children, 
at the time of the contract. 

There must be a legal contract or engagement. 

Being taken as a' relation, without any hiring, or being taken 
out of charity* is not sufficient. 

The contract may be either express or implied. 

Express hirings are either general or specific. 

Definition of a general hiring : it is a hiring for an indefinite 
time. 

But a mere hiring at will is not a general hiring. 

Definition of a specific hiring. 

A specific hiring must be one entire contract for a y«ar, which in 
law is considered a whole year, of which no part had expired 
at the time of the contract, and of which no part Is excepted 
in the contract. 

Implied exceptions, arising from custom, &c., do not affect 
the contract. 

It must be collected from the terms of the contract, whether 
an exception was intended or not. 

An exception cannot be introduced into the contract after the 
hiring is completed. It would then be a dispensation or 
dissolution. 

An exception makes the hiring vicious from the beginning. 

Difference between an exception and a condition. The latter 
only makes the contract a defeasible one. 

Definition of a condition . 

Instances of condilional hifings. 

Difference between a condition and an exception. 

Instances of exceptive hirings. 

Instance of a condition. 

A stipulation for lil>erty to suspend the service^ when made 
in favour of the master, is a condition ; when made in fa- 
vour of the servant, is an exception : and why. 

There are two tests for determining whether the hiring is excep- 
tive or conditional. 
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Time must be the substance of the contract. 

Engaging to serve until a job be done is not f uffieient^ although 

the person be ejtpressly hired for a year. 
But being hired for a year, to work by the piece, is a sufficient 

hiring. 
The hiring^ whether general or specific^ may be a conditional 

one^ and may be determinable by notice or an equivalent Ibr 

notice. 
The relation created must be that of master and servant. 
No alteration, when the hiring for a year is once completed, • 

can prevent its inuring to give a settlement $ provided all 

other requisites for gaining a settlement are complied with. 
Definition of an implied contract of hiring. 
Three cases in which a contract of hiring may be inferred : 

1. The case of no previous contract ) 8. The case of a previous 

contract for a year $ 3. The case of a previous contract for 

less than a year. 
Of the service for a year. 
It may be made up of several hirings ; of a weekly hiring and 

a yearly hiring 3 or of a yearly hiring^ and afterwards a 

weekly hiring 5 provided all these hirings took place at the 

time when the servant was unmarried. 
Or the service may be partly* without a contract, and partly 

under a yearly hiring. 
The service must be one continued service. 
The service is continued in law, if the abandonment of the ser- 
vice and the return to it both take place in the same day. 
The service may be a constructive service. 
Definition of a constructive service. 
A person serves constructively, who is absent for a reasonable 

or justifiable cause ; as by reason of illness, or for a reasonable 

purpose. 
A person serves constructively, who, after a wrongful absence, 

is taken back by the master; or who is absent by reason 

of any act of the master, the master either giving him 

permission to be absent, or obliging him, against his will, to 

discontinue the service. 
In all these cases, the contract must remain on foot^ and not 

have been dissolved. 
Of the dissolution of a contract of hiring. 
A contract by deed must be discharged by deed. 
A parol contract of hiring may be dissolved in four ways. 

1 . By consent. Consent a question of fact. 

S. By the election of one party having a sufficient cause of 
complaint. 

3. By a justice of peace. 

4. By the wrongful absence of the servant to the end of 
the stipulated time of service. But imprisonment under 
Stat. 20 Geo. 2. c. 19., does not dissolve the contract. And 
why. 

There is no other mode by which the contract can be dissolved. 

a2 
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Neither the master's bankruptcy, nor his leaving his farm, 

noi: his death> will put an end to it. 
Of dispensation. 
That which does not amount to a dissolution of the contract is 

a dispensation with the service. 
Dispensation a question of fact. 
A person serves constructively, who serves anbther with the 

master's consent, or who serves the master's executor, &e., 

for such service is one and the same service. Instance of a 

service which is not one and the same. 
The servant of a toll-collector gains no settlement. 
The servant of a public institution may gain a settlement. 
Of the residence. 
A residence of forty days is necessary. This period is fixed by 

the Stat IS and 14 Car. 3. c. 1*2. 
The rule as to residence is confined to settlements gained by the 

party in his own right. 
The forty days need not be consecutive ; they must be within 

the compass of a year; but need not be under the same 

yearly hiring. 
The residence must be with a view to the service. 
The residence, or some part of it, must be under a yearly 

hiring. The reason of this i\ile. 
Neither the matter nor the servant should be, during any part of 

the forty days, a certificated person. 
Definition of a certificate. 

Any person included in a certificate is a certificated per- 
son from the time when the certificate was delivered to the 

parish. 
Of the persons included in a certificate. 

A certificate will be discharged if the party gains a new settle- 
ment ; if he is removed ; or, if he leaves the parish without 

any intention of returning. 

pp. 4—34. 



CHAPTER III. 

Of^ Settlement by Apprenticeship. 

Foundation of a settlement by apprenticeship. 

Definition of a settlement by apprenticeship. 

This definition consists of three parts: i. The binding; ii. The 

service ; in. The residence of forty days in some one parish. 
Of the binding. 
There are two modes of Binding ; 

1. By the party himself 3 2. By other persons authorized 
by statute. 
In both cases the binding must be by deed } and the deed must 

be duly stamped. 
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Of Uie Stamp in general. 

Of the stamp in parish apprenticeships. 

Of the stamp upon bindings at the expense of any pablic 
charity. 

Of the stamp upon all other bindings. 

Of the deed-stamp. 

Of the stamp in respect of the premium. Stat 8 Ann, c. 9. s. 39. 

Premium to be inserted in the indenture in words at leng^. 

Within two months the master to pay the duties. 

If paid to the receiver^general^ the indenture then to be 
stamped : 

If to a collector, then, within fifty miles of the bills of mor- 
tality, to be stamped within three months ; if beyond fifty 
miles, within six months. 

The indenture void if the full sums were not inserted $ or if the 
duties were not paid, or the stamp affixed within the ap* 
pointed times. 

Duty to be paid upon the value of the premium when it is not 
in money. Sect. 45. Meaning of this section. 

Requisites under stat. 8 Ann, cap. 9., in order to gain a settlement 

Exemption of apprentices placed out by a parish, or by a pubUe 
charity, from these duties. 

Meaning of this exemption. 

In these excepted apprenticeships the premium need not be in- 
serted. And why. 

Stamp-duties under stat. 44 Geo. 3. c. 98. 

Stamp-duties under stat. 48 Geo. 3. c. 149. 

Stamp-duties under stat. 55 Geo. 3. c. 184. 

The relation constituted must be that of master and apprentice. 

The indenture must contain terms which create this relation. 

Instruction is the object of an apprenticeahip. 

S ervice is the object of a hiring. 

Mode of determining the question. 

Rules in the case of a party binding himself. 

He may bind himself to any person whatever. 

And his own age, provided he be not under seven, is immaterial. 

The binding need not at any time have been a binding for seven 
years. 

An apprentice binding himself must execute the indenture; 
whether an infant or an adult. 

Of parish apprentices, bound under stat. 43 Eliz. cap. ^. 

Requisites under this statute. 

Indenture to be executed by the greater part of the churchwar- 
dens and overseers. 

By stat. 51 Geo. 3. c. 80., deeds executed by parish officers, who 
act both as churchwardens and overseers, are rendered valid. 

Indentures executed by persons who style themselves church« 
wardens, &c., of a township, &c., but who are in fact church- 
wardens of the whole parish^ rendered valid by stat. 54 Geo. 
3. c. 107. 

Indentures executed by the overseers and churchwardens or 
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chapelwardens for the smaller district, are by stat« 54 Geo« 3. 
cap. 107.9 declared valid. 

The binding may be by the churchwardens and OTeraeers, not- 
withstanding there is a guardian of the poor^ under Stat. 82 
Geo. 3. cap. 83. And the guardian need not sign. 

The binding to be allowed by two justices : who ought to meet 
together for the purpose, this being a judicial act. 

One of the justices to be of the quorum. 

The other directions of stat 43 £liz.^ need not be strictly fol- 
lowed. Defects therein make the indenture voidable only. 

Of binding parish apprentices under stat. 56 Geo. 3. eap« 139. 

Every binding in which the parish funds bear part of the cost> is 
to be allowed by two justices. 

The word overseer in this act is made to comprise all church- 
wardens. 

The apt is extended to districts ; but it does not give any new 
powers of binding to the officers of districts. 

Child to be nine years of age. 

Two justices to make an order for the binding of the child. 

Distance within which the master should be living. 

In what case a special order of justices must be made* 

Distance how to be computed. 

Notice^ according to Holroyd J., to be given to the overseers of 
the master*a parish in all cases. Ol^ection to this constrttc<» 
tion. 

The two justices to allow before execution of the indenture by 
others. 

If the master lives in' a borough^ &c., the justices of the 
county may allow the indenture^ unless the child's parish be 
also in the borough^ &c. 

If the binding is to a pl4ce in another county» &c., then the 
binding must be also allowed by two justices of that county, 
&c. 

Neither of these justices to be of the same business as the 
master. 

Before allowance by these last justices, notice must be given to 
the overseers of the master's parish. 

Order of justices for the binding to be referred to in the inden- 
twe. 

Indenture to be executed as under stat. 43 Eliz. 

Any defect in these requisites will make the indenture void. 

Of apprentices to the sea-service. Who may be bound. And 
by what authority. 

Of apprentices to chimney-sweepers. By what authority^ at 
what age, under what circumstances, and in what manner 
they are to be bound. 

Of the service. 

A service of forty days may gain a settlement. 

Secving a second master, &c., is good, if it is a constructive ser- 
vice of the first master. 

The service to the second master must be as apprentice ; 
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It must be with the particalar consent of the first master ; 

It must be with a master who is of that trade^ &c.j which the 
first master has engaged to teach* 

There cannot be this constructive serfice under the indentures^ 
if the first master believes that the indentures are at an end ; 

Or if the second master does not know whose apprentice he tea 
or that he is an apprentice at all i 

Or if the indentures are in fact or in law at an end. 

Of the means by which an indenture may be annulled. 

A valid indenture may be annulled, when the apprentice is of 
' age, by agreement with his master. 

When under age, he cannot discharge himself in any way, 
unless it be for his benefit, 

Mode of annulling a valid indenture : by cancelling ; by deli- 
vering it up ; or by what is tantamouut to delivery ; by par- 
ticular statutes in particular cases ; by the death of the mas- 
ter, if the apprentice chooses to take advantage of it» 

A voidable indenture may be avoided in the same way as a valid 
one ', and also by the election of either the master pr tht 
apprentice. 

This election may he made by a minor j it must be made by 
some unequivocal act, declaratory of an intention to avpid 
the indenture. 

When once avoided, the binding Is bad ab initio^ aqd no settle- 
ment can be gained under It. 

Of the transfer of common apprentices at the present dayi fuid 
of the transfer of parish apprentices to Ist Oct« 1816. 

By a particular consent on the part of the first master; ex^ 
pressed either by word of mouth, or in writing. If iu writ* 
ing, it must he stamped. Of the stamp. 

Of the transfer of parish apprenticea since the Xst Oct. 18161. 

l^bey must be transferred by consent of two Justices as pre* 
scribed by stat. 32 Geo. S. c. 57* $ and will gain no settlemeut, 
nnless the assignment Ms allowed by two justices, Which 

. consent must be under their hands j and the assignment to 
which they consent must be an assignment for the residue of 
the term. 

An assignment by all subsequent masters must be effected in 
the same way. 

Of the residence. 

It must be in some one parish for forty days. 

It must be a residence with a view to the service, 

Not a residence solely on account of illness ; unless such resl* 
dence be in the master's parish ; 

Nor a residence in another parish for any other purpose ea^cept- 
that of serving under the indentures 3 

Nor a residence even in the master's parish if such residence be 
unknown to the master^ and unsanctioned by him : 

Nor a residence of two days in the lyeek in another pariah by 
the indulgence of the master. . 
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A residence on board a ship in any port or harbour is a sufficient 

residence. 
So is a residence with a master serving in the militia. 
The settlement is )n that parish where the apprentice has last 

completed a residence of forty days. 
The forty days may be spread over the whole time of service. 
The residence must be in a parish to which neither the master 

nor the apprentice came with a certificate. 
If the apprentice be apprentice to a toll-collector^ he cannot 

gain a settlement. 

pp. 34—63. 

CHAPTER IV. 

Of Settlement by Renting a Tenement. - 

Origin of a settlement by renting a tenement. 

I. Of a settlement by renting before the stat. 59 Geo. 3. c. 50. 

Definition of a settlement by renting before the stat. 59 Geo. 3. 

Who might acquire a settlement by renting: n, soldier; a 
foreigner ; a certificated person. 

Meaning of the word tenement. 

Instances of different tenements : growing crops^ provided the 
contract be a continuing one> and not merely for crops in a 

, state to be severed : right of common in gross : fishery i 
' mills i rabbit-warren ; tolls -, dairy of cows^ or feeding of 
sheep, which by the contract must have been pasture-fed. 

Of the interest which it was necessary to have in such tenement. 

A joint-interest or a common interest was sufficient 

Fart of the teniement might be under-let. 

The party must have taken in the character of tenant. 

He could not take as tenant^ if it was his own estate ; or if he 
purchased the lease ; or if he occupied merely as servant^ for 
the more convenient performance of his service : but if the 
tenement was not necessary for the convenient performance of 
the service^ he might occupy it as tenant. 

If the party occupied for the benefit of the grantor, and not for 
his own^ he had not the character of tenant. 

There could be no occupation as a tenant of that which there 
was only a license to use in manufacturing. 

A mere tenancy at will was sufficient to give a settlement. 

No express contract was necessary. 

An occupation by permission or consent, or even by mere indul- 
gence^ was sufficient. 

Nor was it necessary that there should be any rent. 

The tenement was to be of the yearly value of 10/. ; that is» of 
the value of 10/. if let by the year. 

Value a question of feet. The rent only evidence of the value. 

The tenement might be let by the week or day. 
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The value was to be estimated at the time the party came to 
settle upon it ; that is^ at the begioniog of his lease^ if lor 
years ; at the beginning of any one year^ if it was a lease firom 

year to year. 
Improvements made before the party occupied^ mieht be taken 

into the account ; but not such as were made after his occu- 
pation had begun. 
Payment of tenant's taxes by the landlord not to be deducted in 

computing the yearly value. 
No inquiry necessary as to the credit given to the lessee. 
A settlement might be gained, although there was security given 

by a third person for the rent. 
The tenement might be in different parishes ^ and though rented 

of different persons, it was but one tenement in the lessee. 
Of the occupation : 

It must have been an actual occupation for forty days. 
The forty days were not required to be consecutive. 
Of the residence. 

II. Of a settlement by renting under stat. 59 Geo. 3. c. 60. 
Definition. 
Bequisites to gaining a settlement under stat. 59 Geo. 3 : all of 

which were conditions precedent. 
Meaning of the word tenement 5 how for limited by this ad : 
To be all in one parish ; 
To consist of land and buildings only; 
The building, &c. to be separate and distinct 1 
To be hired for a year at leasts at a rent of 10/. at least; and the 

hiring without fraud ; 
The house or building to be held, and the land to be occupied, 

for a year; 
House, &c. might be underlet in part ; 
The talker of land to occupy it solely and exclusively ; 
The holding or occupation might be under different hirings, and 

need not have been for the same year as the fairing 1 
A year's rent to be paid by the tenant 3 the payment being either 

an actual payment or a payment in law; and to be made by 

the person hiring the tenement. 
The tenant must have resided forty days in the parish. 
Of a settlement by renting under stat. 6 Geo. 4. cap. 67. De* 

finition. 
The tenement, the term, the rent, and manner of taking, are 

the same under this statute as- under stat. 59 Geo. 3. 
Buildings, as weU as land, must he occupied; 
No part can be underlet ; 
The holding to begin and end with the year for which the tene» 

ment is hired ; 
Rent to be paid for the same year ; 
The rent need not be paid by the tenant himself; but he does 

not gain a settlement until it is paid. 
There must be a residence of forty days in the parish. 

pj. 63—78. 
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CHAPTER V, 

Of Stttlemmit &y Payment rf Raits. 

Foundation of a settlement by rating. 
Diviaion of the subject. 

1. Definition of a settlement gained by being rated for «t tene- 
ment, under stat. 3 W. and M. e. 1 1. 
. ft. J>efinition of a wttlement gained by being rated !br a tene* 

ment, under stat. 35 Geo. 3. c lol. 
Settlements by being rated for a tenement are virtually abolished 

by fltat 6 Geo. 4. c. hif* 
Of the rules which apply both to stat. 3 W. and M., and to stat. 

35 Geo. 3. 
The being rated and the payment of the rate are both necessary. 
Of the rating : 
ThB mtfng must have been h^fcfi the payment ; and must have 

been such as to notify to the parish the party's occupation of 

tha tenement : in all cases the occupation should have been 

known to the parish. 
A party rated by mistake might gain a settlement* 
So might one rated m a void rate. 
Rating not confined to parochial taxes. 
No settlement is to be gained by means of the scavenger's rate^ 

or the highway rate^ the duties on houses and windows^ or 

the assessed taxes. 
Of Che payment : 
A payment in law, sufficient. 

A payment, afterwards refunded by a third party, sufficient. 
Of the residence : 
The party was to be resident in the parish for forty days after 

payment of the rute. 
Of the change made by stat. 35 Geo. 3« c. 101. 
Under stat 8 W. and M. c. 11., any tenement was sufficient. 
Under stat. 35 Geo. 3. c. 101., it must have been a tenement of 

the yearly value of lOi. ' 

A less value might be stated in the rate. 

Fixtures belonging to the landlord, and let with the house, were 
' to be talcen into the account in estimating the yearly value. 

3. Of a settlement by rating in general : 
At this day, a settlement may be gained by being rated for pro- 
perty which is not a tenement. 
Of the requisites for gaining a settlement in this way : rating, 

payment, residence. 

pp. 7S-*88. 
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CHAPTER VI. 

Of Settkment by EHaU. 

Foundfition of a settlement by estate. 

Since the stat. 9 Geo. 1. c. 7.^ being irremovable for forty days^ 

and gaining a settlement^ have not been, in all casein cun- . 

vertible terms. 
Definition of a settlement by estate. 
The questions which may arise are— *^1. As to the estate, what it 

must be to give a settlement 3 2. As to the title of the party 5 

3. As to his residence upon the estate. 
Of the estate : 
All estates, except those purchased for less than SO/,, will give 

a settlement; whether freehold or copyhold j provided the 

interest be an interest in land, 
A rent out of a fireehold is not suffiolentj because it can give no 

right to live upon the freehold. 
A right of common would probably be sufficient. 
A reversion will give a settlement. 
But Q4At an advowsoD. 
The estate may be legal or equitable ; an estate in common^ in 

co-parcenary, or a joint>estate. 
Of 1^1 estates ; 
A guardian in socage, a mortgagee in possession, an executor 

or administrator after probate, ^c, and a husband in right of 

his wife, have all such estates aa will give them a settlement. 
So has a party with a good title in ejectment ; or one who 

has possessed uninterruptedly for somewhat less than twenty 

years ; or one who has agreed to sell his estate, but continues 

to live upon it. 
Of equitable estates : 

Tlie interest must be a clear equitable interest. 
Whoever has a substantial beneficial interest may gain a settle-* 

ment by means of it. ' 
Instances of equitable estates : > 

Cestui que trust ; sole next of kin before administration \ a paHj> 

conveying to tHistees, to pay a stated sum of money, and » 

afterwards to. re-convey ; a party, to whom the money, arising 

from the sale of an estate by trustees, is to be paid, and who 

lives upon the estate until sold ; a party, who, by the devisorli 

will, is to have power to reside upon the estate during his life 5 

have ali clear equitable eatates. 
Of an interest which does not amount to an equitable interest : 
A license to occupy, although it amount to a (questionable claim 

in a Court of Equity, and though granted to one who advances 

part of the purchase-money, does not confer any estate. \ 

Neither a parol agreement, accompanied by payment of pari of 

the purchase-money 3 
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Nor even an agreement, according to the Statute of Firauds^ with 
a like payment^ gives the party an equitable estate. 

This doctrine (that a purchaser^ who has contracted according 
to the Statute of Frauds^ has no equitable estate) seems to be 
at variance with decided cases in Chancery^ where he has been 
always deemed to have^ from the time of making the agree- 
ment, an estate which he may sell, devise, &c. ; and this 
seems to be substantially an estate, and not a mere right. 

In a devise to trustees for the benefit of A., where it is the inten- 
tion of the devisor that no interest should vest in A., A. can- 
not gain a settlement. 

A devise to trustees out of the rents, &c. to pay debts, and after- 
wards to pay the rents, &c. to A. for life, if the debts cannot 
be paid during the life of A., gives no interest to A. 

A conveyance to trustees to sell and pay mortgages, and to pay 
the surplus, if any, to A., gives no interest to A. 

All joint-tenants, &c. of equitable estates may acquire settle- 
ments upon them. 

A devise to trustees to pay the rents, &c to A., B., and C, gives 
them all an interest in the estate. 

But if it is to A., B., C, all or any of them, as the trustees think 
fit, and A. receives nothing, he has, it seems, no estate. 

If there be several next of kin, none of them have any equitable 
estate. 

A mere right or franchise will not give a settlement. 

Instances of rights, franchises, &c. which do not give an interest 
in land. 

A widow's quarantine gives her a settlement. 

The estate may be acquired by any mode, except by purchase 
for less than 30^. 

It may be acquired by operation of law, or by the act of the 
parties. 

Of the Stat. 9 Geo. I. cap. 7. 

It applies only to those purchases in which money is the sole 
consideration : 

To all such it applies, in whatever way the money is to be paid. 

The value of the estate is not to be taken into the account. 

Of what the purchase-money is to consist. 

The purchaser may borrow the money. 

Or part of it may be paid for him by a third pefson. 

But if that third person pays it on his. own account, it is not 
money [wid by the purchaser. 

If SOL be paid, the estate will give a settlement, 'though a 
smaller sum be stated in the conveyance. 

The amoujit of purchase- money paid by the purchaser is the 
criterion. The value is immaterial. 

No act or conveyance of the purchaser can give him an imme- 
diate settlement, if the estate was bought tor less than 30Z. 

But if a woman purchases for less than 30/., and then marries, 
the husband may gain a settlement, and then his setjblement is 
imparted to the wife. 
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If the estate is not a purchased estate^ a very minute interest 
will give a settlement. 

Of the tille of the party : 

Whether he is capable of taking or holding, is a question of 
law. 

Even an alien^ as It seems^ may gain a settlement by means of 
an estate. 

The character, in which the party claims, is a question partly of 
law and partly of fact -, question of law, as to the effect of 
the conveyance, &c. ; question of fact as to identity, and as to 
possession. 

Of residence: 

If the person has a complete title, he gains a settlement by re- 
siding forty days in the parish. 

A party ousted has not a complete title ; no more has a mort- 
gagee who is not in possession. 

The residence need not be upon the estate. 

There is no time within which the residence must be comprised. 

pp. 82—96. 



CHAPTER VII. 

Of Settlement by Office. 

Origin of a settlement by office. 

Definition of a settlement by office. 

An office must be either derived from the crown, or created by 

statute. 
The master of a work-house has no office : nor the master of a 
f) charity-school. 
Offices belonging to a manor, &c. are derived mediately from 

the crown ; 
The office of churchwarden, overseer, &c. are created by statute. 
The office must have special relation to the inhabitants of the 

parish. 
The statute 3 W. and M. cap. 11. applies only to inferior 

officers. 
The office need not extend over the whole parish 5 
Need not be confined to one parish ; 
Must be exerciseable in that part of the parish where the officer 

lives. 
The person executing the office must do it on his account, and 

not as a deputy ; 
But, being appointed to an office, he may execute it by deputy. 
The officer must execute the office for a whole year ; which 

must be a year in law, and he must execute it continuously. 
No settlement is gained till the end of the year. 
A residence of forty days is necessary. 

pp. 96^99. 
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CHAPTER VIIJ. 
Of Derivative Settlements, 

Definition of a derivative settlement. 

Derivative settlements are acquired either bj marriage or by 
parentage. 

The settlement, which belongs to the head of a family, de- 
volves upon the subordinate members of the family. ' 

Definition of a family. 

The husband is the head of the family. After his death, the 
widow is the bead, until she marries again. 

And the wife is quasi the head of the family, if the husband^s 
settlement is unknown* ^ 

The subordinate members of a family are, 

1. The wife, when not the head ; % Legitimate unemanci- 
pated children. 

Of emancipation : 

Of the modes by which it may be effected. 
1. By gaining a settlement. 

^ SI. By any relation which puts an end to parental authority 5 
as by marriage, whether the party liVe with the parents, 
or separate from them ; or by a son enlisting as a soldier, 
marine, &c., but not by enlisting in the militia. 
3. By separation, independence, and full age. 

Emancipation is not effected, if the child, when under age, returns 
home, without having gained a settlement^ or under a discharge 
from the army, &c. Or if the child, though of full age, con- 
tinue to live at home ; or if the child, though separate, and 
living independently of the parents, is a minor ; or if the 
child, though of full age and living separate, is supportfXl by 
his parents. 

Of the time at which emancipation begins. 

It begins, either when a settlement is completed, or when the 
parental authority is at an end, as at the instant of marriage, 
or upon the son, who is a soldier, &c., coming of age^ upon 
which his emancipation relates back : or when separation, 
independence, and full age, airco-exist; but in this case, the 
emancipation does not relate back. 

Nor does it relate back, where the son continues up to the time 
of his full age absent from his father's house, in the situation 
of servant or apprentice. 
Relation is confined to cases where there is a control paramount 

to that of the father. 
The wife instanter acquires the settlement of her husband ; 
And the children that of their father 3 or that of their mother 

when she is head of the family. 
And it is the same with a posthumous child. 
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The settlement of the children is not changed by the widow's 
re-marriage. 

If the husband has no settlement^ or his settlement is unknown^ 
the children follow the maiden settlement of their mother. 

But^ in the case of an Irishmain or Scotchman having no settle- 
rnent^ the wife and children are to be removed with the hus- 
band to Ireland or Scotland. If he dies or leaves his famil7> 
they must be removed to the wife's place of settlement. 

pp. 100—106. 



CHAPTER IX. 

Of Settlement by Birth. 

Foundation of a settlement by birth. , 

Of the persons who acquire a settlement by birth* 

Of bastards : 

A bastard is settled In the place of its birth ; 

Unless the mother was brought into the parish by fraud or a 

wrongful removal ; 
Or continued in the parish after a rightful removal ; 
Or was in transitu under an order oT removal ; 
Or was in a state of vagrancy, or in prisonj or in a lying*! ti- 

hospital^ &c. ; 
Or was living in the parish as a member of a friendly society; ^ 
But if she was there under a certificate, her bastard is settled in 

the parish. 
Bastards are not to be removed from the mother until they are 

seven years old. 
Of legitimate children^ whose parents have no known settle- 
ment, or no settlement at all : 
A child, born here of Scotch or Irish parents, may be remove 

to Scotland or Ireland with its parents ; 
But if the parents are dead, &c., the child cannot be removed 

thither. 
A residence of forty days in the parish seems to be necessary. 

pp. 107—109. 
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CHAPTER I. 

On the Proofs of a Settlement by Hiring and Service. 

Proof of the contract of hiring^ if an express one. 
An oral contract^ how to be proved. 
Contract In writings how to be proved j 

1. When it b thirty years old ; 

2. When it is less than thirty years old> and attested ; 

3. When it is less than thirty years old^ and not attested. 
No stamp is required^ unless the hiring be by deed. • 

The written contract is the only evidence, unless it is altered by 
a subsequent independent agreement. 

Upon proof that the instrument is in the possession of the 
opposite party who has had notice^ and who refuses to pro- 
duce it 5 

Or that it is lost or destroyed^ proof of its execution being, in 
the latter case, first given 5 

A copy may be given in evidence ^ or if no copy exists, oral 
evidence may be given of its contents. 

Of the proofs of a general hiring. 

Instances of general hirings. 

The apprehension of the parties cannot a£fect the legal sense of 
their agreement. 

Of the proofs of a hiring at will. 

Instances of hirings at will. 

A hiring at monthly wages is a monthly hiring ; 

A hiring at weekly wages is a weekly hiring^ 

Although the engagement may be for as long a time as the 
master and servant can agree 5 

Or for such wages summer and winter ^ 

Or for so much a week, with an increase per week in the har- 
vest 5 

Or for so much a week, and two guineas for the harvest. 

But a hiring at weekly wages to part at a month's notice, is a 
general hiring. 

A hiring at -irreekly wages to part at a weck*s notice, or at 
monthly wages and a month*s notice, is not a general hiring*. 

Of the proofs of a specific hiring. 

Instances of yearly hirings. 
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Neither a hiring for 52 weeks ; nor, probably, a hiring for 365 
days 'y and certainly not a hiring for a period containing 365 
days in leap-year^ is a good yearly hiring. 

Weekly wages do not control a hiring intended to be for a year. 
Evidence as to intention. 

They do control a hiring where no such intention appears. Evi- 
dence as to intention. 

Instance's of conditional hirings for a year. 

Proof of the contract of hiring if an implied or constructive one : 

1. Where there has been no previous contract ; 

2. Where there has been a previous contract^ either a valid 
one^ or an imperfect one, for a year ; 

3. Where there has been one for less than a year. 
Of the presumptions against a constructive hiring. 
Employment out of charity 5 relationship ; wages paid weekly 

or monthly ; working by the piece 5 custom of the county to 
hire half-yearly. 

Proof of the service for a year. 

Service in fact how to be proved. 

Service in law how to be proved. 

Absence in the middle of the service is presumed to be sanc- 
tioned. 

Absence at the beginning of the year must be justified or ex- 
cused. 

Absence at the end of the year must be shown to be by dispen- 
sation. 

Of the dissolution of the contract; 

1. By consent ; and how such consent is to be proved on the 

part of the master, and on the part of the servant ; 
S. By either party having sufficient cause of complaint ; 

3. By a justice of peace 3 

4. By the wrongful and continued absence of the servant. 
Difficulty of reconciling the cases on dispensation. 

Of the principle on which the Court of King's Bench has acted 

in reviewing the decisions of the sessions^ although mere 

questions of fact. 
A different rule has of late been adopted by the Court 3 
And it will not now interfere in the determination of questions 

of fact 3 but will confirm the conclusion drawn by the ses* 

sions, unless it be glaringly wrong. 
How far decisions in King's Bench upon questions of fact are 

binding as authorities. 
The question is sometimes one of fact mixed with law : instance 

of such a question. 
Sometimes one wholly of law. 
Of the circumstances which prove a dispensation. 
Eesidence for forty days, how to be proved. 
Of the mode of proving a certificate. 
By Stat. 3 Geo. 3. c. 9d., nothing need be proved, except that 

the certificate comes out of the proper custody. 
Delivery of the certificate^ bow to be proved. 

b 
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The time of delivery will be presumed to coincide with the time 
of the person's going into the parish. 

If the certificate cannot be produced, its existence and delivery 
must be proved. 

The certificate, though incorrect, or though including the per- 
son by mistake, is still conclusive as to the fact of the per- 
son's residence under it. 

Cases of dispensation. 

pp.111— 135. 

CHAPTER II. 

On the Proofs qf a Settlement by. Apprenticeship. 

Binding, how to be proved. 

Deed to be produced, if possible, and to be proved (unless it is 
thirty years old) by the subscribing witness ; whose hand- 
writing must be proved, if he cannot be called. 

If there was no subscribing witness in fact or in law» the execu- 
tion of the deed by the parties \nust be proved, either by some 
one who was present, or by proof of their hand- writing. 

The deed must be executed either by the party himself or by 
his attorney constituted by deed. 

The party to be bound himsielf, or to bind others, must execute 
the deed. 

Upon proof that the deed is in the possession of the opposite 
party who has had notice, and who refuses to produce it ; 

Or that it is lost or destroyed, it being^^ in the latter case, first 
properly authenticated j 

A counterpart, or other copy, may be given in evidence : 

Or, if there is none such, oral evidence may be given of its 
contents. 

Of the persons whose execution must be proved': 

1. In the case of one binding himself; 

2. In the case of a parish binding under stat, 5 Eliz.; 

3. In the case of a binding under stat. 56 Geo. 3.^; 

4. In the binding of a boy to the sea-service 3 

5. In the binding of chimney-sweepers. 

Of the objections which invalidate an indenture of apprentice- 
ship : 

Want uf proper stamp ; terms not creating an apprenticeship : 
which two objections apply to all bindings. 

Objections in the case of one binding himself. 

Objections in a binding under stat. 5 Eliz. 

Objections in a binding under stat. 56 Geo. 3. 

Objections in a binding to the sea- service. 

Objections in a binding to a chimney-sweeper 

Residence how to be proved. 

It will be proved, if it be shown that the apprentice slept for 
forty nights in some one parish wlule serving the original 
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master, and if his sleeping there was connected with the ser- 
vice. 

Circumstances^ which show that the residence was not connected 
with the service, should be brought forward by the opposing 
party ; which party should also prove a certificate, if there 
was one. 

If the settlement depends upon a service with a second master, 
the party proving the settlement must show the consent of 
the first master ) 

Which consent may, in certain cases, be either by word of mouth 
or in writing. 

Instances of consent by word of mouth. 

If the consent is by writing, the writing must be stamped and 
duly proved. 

If not stamped, it cannot be admitted in evidence. 

To show the service of a parish apprentice with a second master 
since 1st October 1816, the written assignment must be 
proved : 

If it cannot be producedj parol evidence may be given of its 
contents. 

Objections which may be made to this service with a second 
master, and which it lies with the opposing party to make. 

If the settlement depends upon a service with a third master. 
Sec. the party prbving the settlement must also show the con- 
sent of the second master, &c. 

pp* 135—144. 



CHAPTER III. 

On the Proofs of a Settlement by Renting a Tenement. 

Of the proofs of a settlement by renting before 2d June, 1819. 
1. It must be proved that the thing taken was a tenement; 
2* That there was a taking and occupying as tenant ; that is, 
as lessee, or sub-lessee, and not as assignee of the term. 

Of the modes of proving a tenancy. 

A tenancy may be proved, first, by proof of the contract and of 
occupation ; 

Or, secondly, by proof of occupation, and of payment of rent ; 

Or, thirdly, by proof of occupation, and by showing who was 
the landlord or owner ; for it will be presumed that the occu- 
pier was in as original lessee, and with the assent of the land- 
lord or owner ; 

And, fourthly, if the occupier is idead, by proving his occupa- 
tion, and giving in evidence his declaration as to the terms on 
which he held. 

Of the proofs by which a primd facie ease of tenancy may be 
rebutted. 

If the party Wa& not the origifud taker, he must be proved to 
have been sub-lessee. 
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An under lease how proved. 

Of the proof of yearly value : 

The value may be proved either by means of competent per* 

sons ; or^ as a primd facie case^ by means of the rent. 
Of the proof of residence for forty days in the parish. 
Of the proofe of a settlement by renting from 2d June, IS 19, to 

22d June, 1825. 

1. It must be proved that the tenement was all in one parish. 
If it is a question whether the tenement is all in one parish^ 

then the bounds of the parish muse be ascertained ; 
Which may be done either by proof of perambulations 5 or by 

proving the exercise of parochial rights witliin these bounds ; 

or by evidence of reputation. 
It must be shown that the tenement consisted either of land or 

of buildings, or of both ; and that the building was a separate 

and distinct building. 

2. It must be proved that the party hired the tenement at 
the rent of 10/., at least .; 

This may be proved, either expressly, by means of the lease or 
written agreement, if there was any 5 or, if no written agree- 
ment^ then by proof of the parol agreement ; 

Or it may be shown impliedly, by proving an occupation for a 
year, and the payment of a year's rent. 

3. It must be proved that the party held or occupied for a year. 

4. It must be proved that he paid a yearns rent : 

This payment may be proved by any witness to the fact ; or by 
a receipt, if the lessor or his agent is dead. 

If no actual payment was made> there must be proof of a legal 
tender. 

A legal tender is of two kinds, actual and constructive. 

Definition of an actual tender. 

Definition of a constructive tender. 

5. It must be proved that the party resided forty days in the 
parish. 

Of the proofs of a settlement by renting, since 22d June, 1825. 

pp. 144—153. 



CHAPTER IV. 
On the Proofs of a Settlement by Payment of Rates. 

Division of the subject. 

1. Of the proofs of a settlement by rating before the 22d, June 
1795. 
To prove the rating, the rate should, if possible, be produced. 
Whether produced or not, unless the non-production be the act 

of the opposite party, it must be authenticated. 
If it cannot be produced^ secondary evidence may be given. 
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If a copy, given under stat. 17 Ceo. 2., b. 3. s. Z., is offered in 
evidence^ it need not be proved to be an examined copy : any 
other copy must be proved to be an examined copy. 

If no copy can be produced^ then oral evidence may be given of 
the rate. 

If the party is rated in his own name, then his identity is to be 
proved. 

If he is not rated in his own name, it must be shown that he 
was the party intended to be rated^ by proving that he was 
the occupier, and that his occupation was known to the parish 
officers. 

Instances of assessments not in the party's own name. 

Of the proof of payment : 

Whether a payment must be proved, or will be presumed with- 
out proof, is a matter of doubt. 

Of 'the proof of residence. 
% Of the proofs of a settlement by rating from 22d Jane, 

1795, to 22d June, 1825. 
3. Of the proofs of a settlement by rating in general, and not 
for a tenement. 

pp. 153 — 15S. 



CHAPTER V. 

On the Proofs of a Settlement by Estate. 

Of the proofs of a settlement by estate. 

A right must be proved to such an estate as will give a settle- 
ment 

Proof of possession alone is not sufficient ; for, though from 
such proof a seisin in fee is to be presumed ; yet the seisin 
may be of an estate purchased for less than 30Z. 

Therefore so much of the title must be disclosed, as excludes the 
notion of such a purchase. 

In what cases this notion will be excluded. 

In what cases title must be proved. 

Of the proofs of the title of husband ; of executor ; of admi- 
nistrator I of guardian in socage ; of tenant by elegit ; of 
conusee of a statute merchant, &c. 

Title by devise of a freehold interest is to be proved by the will. 

The will must be proved by one of the subscribing witnesses, if 
• any one of them can be called. 

Of a will thirty years old. 

Secondary evidence. 

A devise of copyhold how proved. 

A devise of leasehold how proved. 

Proof of a claim under a deed ; under a written agreement, 
1. according to the third section of the statute of frauds | 3. 
according to the fourth section. 
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Proof of a copyhold interest. 

Evidence of identity. 

Of the means by which a title may be impeached. 

Of the proof of residence. 

pp. 156—163. 



CHAPTER VI. 

On the Proofs of^a Settlement by Office, 



Of the proofs of a settlement by office : 

1. The iippointment must be proved 5 

2. Execution of the office for a year ; 

3. Residence for forty days. 



pp. 163^ 164. 



CHAPTER VII. 
On the Proofs of a Derivative Settlement. 

Of the proof of a settlement by marriage. 

Besides estoppel, there are four modes in which a marriage may 

be proved : 

1. It may be proved by immediate evidence of the fact. 
' 2. A marriage may be proved by hearsay evidence of the feet. 
The persons, whose declarations are offered in evidence, shoald 

be proved to be either parties^ or relations, or intimate friends, 

or servants. 
And no declaration can be admitted that is made post litem 

mo tarn, 

3. A marriage may be proved by reputation. 
Cohabitation as man and wife, how proved. 

4. A marriage may be proved by a sentence in the Spiritual 
Court } which sentence is, in all cases, conclusive. Mode 
of proving such a sentence. 

A marriage may be disproved by a sentence of nullity | or by 

showing that there was no marriage in fact, or that it was an 

illegal one. 
Marriages before stnt. 26 Geo. 2. 
Marriages in England since stat 26 Geo. 2. c. 33., before stat. 

4 Geo. 4. 
Marriages of minors, by license, without consent of parents or 

guardians. 
Of the requisites to a good marriage under stat. 26 Geo. 2. c. 33. 
Banns ought to be published three times ; and in the true names 

of the parties. 
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Names acquired by repute^ how far to be considered as the true 

names. 
Three rules upon the subject of fraud ; 

1. If the names were the true names^ no fraud vitiated the 
marriage* 

S. If the variation of name was total, the marriage was void, 
though there was no fraud. 

3. Partial variations might be explained. 
A marriage by license Was not vitiated by a fidse name in the 

license. 
In what cases, since stat. 4 Geo. 4., c. 76.» marriages are null and 

void. 
The marriages of minors by license, without consent of parents 

or guardians, not void. 
The marriage acts are confined to England. 
Marriages out of England must be contracted according to the 

law of the place. Kule upon ^his subject. 
Marriages of Jews or Quakers, must follow the laws and cus- 
toms which prevail among them. 
A marriage in England before the first Marriage Act, and a 

marriage in any place that is under English law, how im* 

peached. 
A marriage in England, from 25th March, 1764, to l8t Nov. 

1893, how impeached. 
A marriage since Ist Nov. 1823> how impeached. 
A marriage of Quakers or Jews, a marriage in Scotland, or in 

any foreign Christian state, how impeached. 
Marriages, universally^ may be impeached, by proving a former 

subsistine marriage, or want of reason in one of the parties* 

By Stat. 15 Geo. 2. c. 33., no lunatic can marry until declared 

of sound mind. 
Of the proof of a settlement by parentage. 
First, the marriage of the parents must be prpved, as before. 
Secondly, the birth of the child, within lawful wedlock^ is to be 

shown I either by direct proof, or by proof of reputation in tho 

family or even in the neighbourhood. 
On the other side it may be shown, that the child was bom be<« 
; foc^ the marriage $ ^ 

Or the marriage itself may be impeached | 
Or non-access of the husband may be shown ; and non-access is 

to be proved like any other fact ) but it cannot be proved by 

either the husband or wife. 

pp. 164—176. 
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CHAPTER VIII. 
On the Proofs of a Settlement by Birth. 

To prove that the party was born in a particular parish^ no hear- 
say evidence is admissible. The fact of the birth to be proved 
by witnesses ; cannot be proved by the party himself. 

The register of baptism per se is no proof of the place of birth* 

Of the proof of residence, if any be necessary. 

pp. 176, 177. 



CHAPTER IX. 

On the Evidence derived from an Order of Removal, from a 

Certificate, and from Relief 

1. Of an order of removal. 
If acquiesced in, or on appeal confirmed, it is then conclusive 

evidence in favour of all parishes. 
If quashed upon the merits, it is then only conclusive between 

the two parishes, and is no evidence for a third parish. 
If quashed for matter of form only^ it is no evidence at all. 
Of the mode in which an order of removal is to be proved. 
How to be authenticated. 
In what cases an order may be controverted^ or treated as a 

nullity. 
Rules for determining when and how far an order may be con« 
• troverted- 
Of the points which are essential to an order of removal^ as 

matters of fact. 
Of the matters which should appear upon the order. 
The order, though a good one, may be shown to be abandoned 

by the parish in whose favour it was made. 
Of the mode of proving a judgment of the sessions. 

^. Of a certificate. Definition of a certificate. 
In what cases conclusive evidence ; In what eases not conclusive. 
Of the manner of proving a certificate. 
Who may take advantage of defects in a certificate. 
Of the forms required for the making of a certificate. 
How a certificate may be impeached. 

3. Of the proof of a settlement by the granting of relief. 
To be evidence at all, reh'ef must be given to the party when 

living out of the parish. 
How to be proved. 

pp. 177—190. 
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CHAPTER X. 
Of certain Exceptitms to the general Rules of Evidence* 

1. Interested ivitnesses are by stat. 54 Geo. 3. c. 170. 8« 9.^ 
rendered competent. 

2. A soldier's examination is, by the Mutiny ActSj made evU 
dence of his settlement. 

Examination by whom^ and how^ and under what circumstances 

to be taken. 
All the circumstances should be stated in the examination 

itself. 
Requisites to make the examination evidence. 
This examination, or an attested copy of it delivered to the 

commanding officer^ is evidence of the settlement at any time. 
No other copy but the attested copy can be given in eviaence. 
There must be proof of the identity of the party; and also 

(according to Bayley^ J.) of his being a soldier, in quarterij 

&c. But qufBtei 
Original examination, how proved. 
Attested copy, how proved. 

3. The examination of a prisoner in gaoL 

pp. 190— 193. 
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OM 



PAROCHIAL SETTLEMENTS. 



PART I. 
LAW OP SETTLEMENT. 



CHAP. I. 

Of Settlementsjn general. 

By the term aetdementi is to be understood a permanent Definition of 
indestructible right to take the benefit of the poor laws in * **"**™«»*- 
any given parish or place which maintains its own poor. 

First, a settlement is a permanent thing. It continues in A permanent 
the person who is entitled to it, until a new one is acquired.(l) 

Secondly, a settlement is an indestnictible thing. It iodestructible 
is not in the nature of a franchise which is capable of being ^^^^^ 
forfeited. It is not affected by an attainder, but will be 
communicated or transmitted from person to person just as 
if no such attainder existed. (2) 

Thirdly, a settlement entitles the person, who has gained to take the 
It, to sueh relief as is provided by the poor laws. benefit of the 

Fourthly, a settlement is a local right. It is confined to uiauysiVeu 
the limits of some place which maintains its own poor. pari»Hor 
Such place may either be a parish, or a township or hamlet, Sl^tiUnaiu 
even though the township or hamlet be extra parochial; for own poor, 
overseers may be appointed to an extra parochial township 
or village. (3) . 



(1) R. V. St. Botolph'8, Burr. s. c. 367. 

(2^ R. V. St. Mary Cardigan, 6 T. R. 115. 

(3} R. V. Ruffurd, 1 Stra. 512. As to what is a vill or township^ see Burn's J., vol. ir. 
p. 4. 



2 . Of Seiilements 

I shall, iri the course of this treatise, whenever I have 
occasion to speak of a place, generally, as a place maintain- 
ing its own poor, make use of the word parish ; and it must 
he borne in mind, that whatever is, on such occasions, said 
of a parish/ is equally true of a township, or hamlet. 
Whenever I employ the term parish, in opposition to town- 
ship &c., such opposition will sufficiently appear from the 
context. 
Who may ac- AH persons whatsoever, unless under some particular disa- 
?"ht ***** bility, not only natural-born subjects of England and Wales, 
^^ ' but Scotchmen and Irishmen, (I) and Foreigners, (2) may 

acquire this right by some one or other of the modes here- 
after mentioned. 
There are Settlements are of three kinds, 

three kinds of Thg fi^gt jg a settlement acquired by the act of the party, 

settieiiieDtSa i • i_* • i a. 

and m his own nght. 

The second, a derivative settlement, or a settlement which 

a party acquires in right of another, without any act of his 

own. 

The third, a settlement in the party's own right, but also 

without any act of his own. 
First, a settle- 1. A settlement by the act of the party and in his own 
act'of^tiae*'* "S^**? ™*y ^ acquired in six different ways. .1. By hiring 
party and in and service. 2. By apprenticeship. 3. By renting a tene- 
hisownrig^ht. ment. 4. By payment of rates. 5. Byestate. 6» By office. 

How acquired. 

Persons who Persons wholly incapacitated from gaining a settlement 

sAttlMMt of ®f *® *''*^ ^^^^y *^® *^® following :— f. A feme covert. (3) 
the first kind, 2» As it seems, an alien enemy. (4) 

feme covert; Whether a person who is attainted can gain a settlement 
len enemy. ^^^ himself, before the attainder is reversed, was at one time 

a matter q[ some doubt. But it seems to be now settled 

that he is competent to gain one. (5) 
Infant under An infant during the' age of nurture, that is, under seven 

cau «Sia*a*et. Y^^^^ ^( ^®* cannot acquire a settlement by any of the 

tiemetitbyes*- modes above enumerated, except by estate. (6) 

tote. 

'fb ^iu A set- If & person is not sui juris, that is, not in a condition to 
tlemeht by contract for the disposal of his time and services, he caii- 



4 a hi I i.i..ii ■■ ■ - , , . ^ 



'n Per Lawrence J. in R. v, Eastbourne, 4 JEast, 106. 

f2) R. V. Eastboiifne, 4 East, 103. 

r3) Aythorp Rooding^ v. White Roodingr, 2 Bott, 75. 

(4) See R. v, Eastbourne, 4 East, 107. 

(5) R; V, Haddenham, 15 East, 463. In which case an attainted felon was discharged 
by an order under the sign manual ; but it did not appear that he had ever received a 
formal pardon ; rather indeed that he had nut. He Was hciii to have acquired a settle- 
ment by purchase of a copyhold estate. 

(6) R«v. Hasfield, 2 Stra, 1131, Burr.6.c. 147. 



in general. 3 

not gain a settlement by hiring and service^ or by apprtotice- hiring and ser- 
ship. As, for instance, an apprentice cannot hire himself pienticeshi^r 
as a servant, (1) nor a soldier bind himself to' serve, either thcpftftymust 
in the capacity of servant^ or in that of apprentice^ (2) ^ tuljurU. 

If a person is Residing in a parish under a certificate^ he A person re- 
can acquire a settlement there in three only of the above a^^'^^^^ficau 
ways, namely, by office, by renting a tenement, and by cannot gain a 
estate; the two former, by statute 9 and 10 W. 3. c. 11., d«ttleiiient in 
the latter, upon the reason of the thing, " since a property cept^by office* 
of a man's own, is a stronger case than hiring another by renting a 
person's/' (3) And whether the estate come to the party jeuemfeut* or 
by operation of law or by his own act, the effect is the same. ^ •• * • 
In all cases it will confer a settlement* (4) 

No gcite«>keeper or toll^keeper of any turnpikes-road or Noconectnrt^f 
navigation, or person renting the tolls and residing in any ^^^^i ^*°» ** 
toU-'house ^f any turnpike road or navigation, can thereby settle'ment; 
gain any settlement in the parish. (5) 

No collector or person renting tolls on any turnpike road. Nor any ser- 
or residing in any toll-*house thereon, and no apprentice or ^*"* . ^^ -*P" 
servant of any such collector or person, can thereby gain a such collector; 
settlement in any parish whatsoever. (6) 

Nor can any person gain a settlement by reason of any Nor any per- 
tesidence in a house provided by any charitable institution, as |naiJl[aiQ^d in 
long al he is supported as an object of charity at the expense any charitable 
pf the Institution. (7) institution ; 

No person can gain any settlement by reason of residence Nor any per- 
within any parish, while he is detained or confined, as a ^"? ^^*^® * 
prisoner within such parish, on any civil process or for any {;|yii process, 

contempt. (8) or for any con- 

tempt. 

II. The second species of settlement is a derivative Second kind 

.^i . *^ of Settlement, 

settlement. Derivative 

settlements. 

A derivative settlement is a isettlement which a person Definition of 
derives from a settlement previously acquired by another ; » derivative 
the two persons having such relation to one another, that, 
by operation of law, the settlement of the one, who is con- 



(1) See the cases cited in R. v. Norton, 9. East, 207, note (a). 

(2) R, v. Norfion, 9 East^ 206\ 

(3) R. V, Cold Ashton, Burr. s. c. 444. See what is said there by Lord Mansfield, 450. 
R.V. Deddington, 2 Stra. 1193. Burr. s. c. 220., and several earlier cases which it is 
unnecessary to cite. 

(4) R. V. D^ddington, note (.1) 
(.*)) Stat. 54 <3eo. 3. c. 170. s; 5. 

[6) Stat. 3 Geo. 4. c. 126. s« 51. 

[7) l$tat. .*)4 Geo. 3. e. 170. 9. G. ' ' 
in) Stat. 54 Geo, 3. b, 170, s. 4. 
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sidered the more worthy, immediately devolves upon the 
other, who is regarded as dependent upon him. 
It may be ac- A derivative settlemept may be acquired in one or other 
quired In ihwo ^f ^j^^ following modes: — K By marriage, which is the 
nuirria^e; ^ settlement that a woman derives from her husband. 2, By 
2. By parent- parentage, which is the settlement that children derive from 
**^** one or other of their parents. 

Third kind of HI. A settlement in the party's own right, without any 

A MttUme t ^^ ^^ ^^ ^^^^* " ^^® settlement which is acquired by birth ; 
in the party's the settlement^ to which, in default of any other, a person is 
own ri^ht, but entitled, if born any where in England or Wales. 
actoThirown. ^^ order in which I shall examine the principles of 
Acquired by settlement law is the following. First, I shall treat of 
birth. settlements by the party's own act and in his own right, and 

of the modes by which they may be acquired. In the next 
place, I shall, in a similar manner, discuss the subject of deri- 
vative settlements. Lastly, I shall state the law relating to 
settlements by birth. 

I follow this order, because it is the order, in which all 
inquiries respecting the settlement of a poor person should 
be conducted. For if he has acquired a settlement by any 
act of his own, this settlement supersedes any which he may 
previously have derived from others. And if he has acquired 
no such settlement bv his own act, then recourse must be had 
to that which devolves upon him as a derivative settlement. 
And if no settlement of either of these kinds can be shown to 
belong to him, then, in the last place, inquiry must be made 
as to his birth settlement. In default of which, he must be 
relieved, as casual poor, by the parish in which he happens 
. to be found. 



CHAP. II. 



0/ Settlement By Hirhig and Service. 

Foundation of A SETTLBMKNT by hiring and service, as it now stands, is 
by*hfring*and P"ncipally founded upon the following statutes : 
•ervice. The statute 3 and 4 W. and M. c. 1 1 . s. 7, which enacts, 

that if any unmarried person, npt having child or children. 
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shall be lawfully hired into any parish or town for one year, 
such service shall be adjudged and deemed a good settlement 
therein : 

The statute 8 and 9 W. 3. c. 30. s. 4, which declares that 
no person so hired as aforesaid, shall be adjudged or deemed to 
have a good settlement in any parish or township, unless 
such person shall continue and abide in the same service 
during the space of one whole year : 

And the statute 13 and 14 Car. 2. c. 12, which directed 
that poor persons, subject to removal, should be removed to 
the parish, where they had last inhabited by the space of 
forty days. 

A settlement by hiring and service is gained, where one, DefiniHon ofa 
being at the time of the hiring not only sui juris but un- j«t|*eni«ot*>y 
married and without children, is hired prospectively for a s^k^ 
year into any service, except that of a toll-collector, (1) 
abides for a year in that service, and resides for forty days, 
under that service, in any parish, in which neither himself 
nor his master are living under a certificate : which settle- 
ment may shift from parish to parish as the servant changes 
his place of abode, but is. finally in that parish where, within 
the space of a year, he completes a residence of forty days, 
provided he has had at any time during the year the cha* 
racter of a yearly servant while living in that parish. 

This is the general proposition 3 from which it appears that 
there are three grand requisites, in order to complete a 
settlement of this kind. 

I. There must be a hiring for a year. 

II. There must be a service for a year. 

in. There must be a residence of forty days in some one 
parish or place. 

I. In the first place must be considered the hiring for a of the hiriag 
year. As to which, several rules comprised in the above ^of a y**^* 
definition must be stated more at large. 

And, first, with respect to the person hired. He tnust be The person 
sui juris, that is, in ar condition to dispose of his time and guJ^^^auhe 
services. (2) If he is in the army he is incapable of making time of the 
any engagement as a hired servant. His whole time is at contract, 
the disposal of the crown. And even if he be invalided, and ijotfreetohlre 
by an arrangement, which has the sanction of government, himself as a 
have leave of absence, upon his relinquishing his pay; still servant, 
being liable to be called into actual service at a moment's 
warning, and his leave being, as is usual, for a limited period 



(1) Chap. I. p. 3. . (2) Chap. I. p. 3. 
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of time less than a year, he is incapable of comtnunieating to 
his master an absolute right to his service for the year. (1) 

It has certainly been decided that a militia man, that is, 
one liable to be called out to serve in the militia, may engage 
as a yearly servant, and that his stipulating for an absence 
from his master's service, in the ey^nt of being called out, is 
not to be regarded as an exception out of the contract. (2) 
In this case, however, it has been adjudged that the master 
must be made acquainted with the circumstances under 
which the servant contracts with hinif and that if the servant 
hires himself without making this communication, be thereby 
makes an absolute contract for a year, whereas, at the utmost^ 
he was only capable of making a conditional one* (3) 

In the next place, the person contracting must be a free 
agent* He must either have made the contract himself, or 
have adopted it, if made by another. This will appear from 
the fallowing case : 

A poor boy of the age of fourteen, was allotted by the 
officers of the. parish to J* S« J. S. told the boy he had* 
procured him a service with A. The boy didl not object. eon<- 
ceivi^g he had no discretion on the subject. He went to A« 
whp received him^ and told him that be would give him his 
clothes and that he wa^ to stay with him a year. Now in 
this case the boy conceived that he was obliged to accept the 
^rvice, as being under the control of others. He cannot 
therefore be considered as having adopted the act of J, S« 
For the adoption of a contract must be the act of a free 
agent. (4) 

But if instead of the contract being made by another, it is 
originally made by the bqy himself, who voluntarily engages 
in the service of A.; and reference is made afterwards to the 
parish officers for the purpose only of obtaining clothes for 
him, this is a, contract fully and freely entered into by the 
party himself, and hi§ requiring assista^ice from the parish 
cannot affect hia capacity to make such an agreement, (5) 

The person hired must be unmarried, that is, without a 
wife. (6) He must also be without children ; by which is 
meant unemancipated children ; (7) for an emancipated child. 



" ' — r 



(1) R. V. Beaulieu^ 3 M. and S. 229. 

(2) R. V. Westerleigh, Burr. s. c. 753. R. v. Winchcomb, Doug. 391. 

(3) R. v. Holsworthy, 6 B. and C. 283. 

(4) R. V. Stowmarket, 9 East, 2\L 

(5) R. V. Dunton, 15 £ast,.352. 

(6) Anthony v. Cardigan, Fort. 309. 2 Bott, 177. There the persoH hiring himself 
was a widower. ^ 

(7) For the subject of Emancipation, see Chap. VIII. 
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not being considered an inoumbrance to the father, is not ".V™*^ V^ 
in law an obstacle to his gaining a settlement under this jpeQ 
head. (1) 

And it must be remembered that the time, at which w^ at the time of 
are to look for these qualifications, is the time when the con- ***• coutrwt, 
tract is made. (2) If he is in a capacity then to fulfil thfl 
conditions of the statute, he will not forfeit his title to a 
settlement by marrying after the contract is made, and before 
the commencement of the service. (3) 

Next, of the hiring* In the idea of a hiring is necessarily There must 
included that of a contract. If it appears from the circum* tract *o*^^-'^*' 
stances of the case that there was no contract, then is there gagement.* 
wanting one essential ingredient in the settlement. 

Suppose that A. out of kindness, invites fi. his relation to Beiag^ takea 
come and live with him, and assures B. that if he will do so, **/{j!i**'°*' 
he shall have his food, washing, and lodging. Notwithstand* hiriu^ , *"^ 
ing that B. under this promise lives with A., and performs the 
offices of a servant in the family, he cannot gain a settlement 
by such service ; because the facts of the case show that there 
was no legal contract or agreement for service which was 
binding upon the parties, nothing beyond a mere encourage«< 
ment to B, that if he would live with A* his relation, that 
relation would maintain him. (4) 

But the relationship of the parties, however near it may 
be,, is no bar to their entering into a contract .of hiring and 
service. A child may gain a settlement as hired servant to 
his father. (5) The only question in such a case will be 
whether the hiring were bonft. fide or not. And it makes no 
difference whether the child at the time of hiring was, or was 
not, emancipated. (6) 

Suppose next that A. takes B. into bis family out of Or being* 
charity, there being no contract or stipulation between the Parity* 'il^not 
parties. B. cannot, by any services which he may perform sufficient. 
in A.'s family, acquire a settlement ; for the statute requires 
not only actual service, but a legal obligation to serve. (7) 
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(1) R. V. Cowhoneybourne, 10 Ea«t, 86. 

(2) See, iu E. v, AUendale, 3 T. R. 384, what ia aaid by Lord KenyoQ. 

(3) R. V. AlUndale, 3 T. R, 382. 

(4) Gregory Stoke v. Pitminster, 4 Bum, 345. See further, as to Relationshipj Part. 

II. Chap. I. ^ . . , 

(5) Chesham v. Missenden, 4 Burn, 342, 2 Bott. 178. R. v. Chertsey, 2 T. R. 37. And 
see the argument of Grose, J. in that case. R. v. Chillesford, and R. v, Winslow, 4 B. 

and C. 94. » ^. ^ . 

(6) R. V. Chillesford, and R. v. Winslow, 4 B. and C. 94, in each of which cases the 

child was not emancipated. - . . « 

(7) R. V, Weyhill, Burr. s. c. 491. See further as to a hirinjf out of chanty. Part 
II. Chap. 1. 
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ma* 'be'eur* ^ Contract of hiring may be either express or implied ; 
express or *^^ I will now proceed to treat them under these separate 
implied. heads j first, of express hirings ; second, of implied hirings. 

And, 
Eipress Rrst, of express hirings ; which may further be divided into 

eithcfg^neral general hirings and specific hirings. 

or specific. 

Detiuition of General hirings are, %vhere no term of service is agreed 
IdI. *^ ^* upon at the time of making the contract. A. engages B. as 
It is a hiring his servant. The relation of master and servant is to con- 
xited '"****' tinue between them for an indefinite time. That being the 
agreement, the law calls it a generaKhiring, and regards it 
But a mere as equivalent to an express hiring for a year. (1) But if the 
hiring at will terms of the hiring be such, that the parties engage for so 
ral hirrnff"*" ^°"S * ^™^ ^^^Y ^ pleases one or both of them, the hiring 

then is but a mere hiring at will, and no settlement can be 
gained under it. (2) It is essential to a good contract of 
hiring, that there should be nothipg in it which excludes the 
notion of the parties having engaged for a year. 
Definitioo of Specific hirings are where time forms an express part of 
aspeci c hir- ^j^^ contract. And in order to see when such hirings shall 
enure to gain a settlement, it will be necessary to examine a 
specific hiring in all its parts. 
A specific hir- First, then, it must be one entire contract for a year. If a 
ooe ent^e * person be hired for any poition of a year, and afterwards for 
contract for a the remaining portion of a year, as from May day to Lady 
y«ar, day^ iiien from Lady day to May day, (3) or from Whitsun- 

tide to Martinmas, and again from Martinmas to Whitsun- 
tide, (4) it is clear that the conditions of the law are not 
complied with. " For if a service under several contracts 
shall gain a settlement, one that serves by the month, by the 
week, or by the day, if he continue a year, shall gain a 
settlement.' It ought therefore to be one entire contract. 
yhich in law Secondly, the hiring must be for a year, that in law is 
a whole**ylS considered a whole year, whether in fact it be more or less. 
' If one hires himself for 52 weeks, although it is vulgarly 
computed that the year consists of that number of weeks, 
yet, that term not being a year in law, no settlement can be 
gained by a service under it. (5) 
Nor will it form any ground of exception to what is here 



ooi^ i w ^^;^* ^- *"• Wincaunton, Burr. s. c. 299. R. r. Bath Easton, Burr. s. c. 
8JJ. R. V, Macclesfield, 3 T. R. 76. ; and see R. v. Seaton and Beer, 2 Bott. 202 

(2) R. v. Christ's Parish in York, 3 B. and C. 499. ' 

(3) Horsham v, Shipley, 2 Bott, 2J5. 

(4) R. V, Lowther, Burr. s. c. 674. 

(5) R. V, Astley, 4 Burn's J. 355. 
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laid down, that the servant was hired for a certain period, 
which, by the custom of the country, was considered a 
year. (1) For the statute says there must be a hiring 
for a year. That year must be a legal } ear. And no custom - 
can prevail in derogation of statute law. 

The rule also holds good, although the hiring for a shorter 
period than a year be for the express purpose of avoiding a 
settlement ; as where, with that view, one is hired for eleven 
months, (2) or three days after Michaelmas till the Michael- 
mas following ; (3) these are not hirings for a year, so as to 
confer a settlement. " And as to the question of fraud, 
that only arises, where in truth there is a hiring for a year, 
but the parties endeavour to colour it in order to prevent the 
pauper's gaining a settlement.'' (4) In such a case the con- 
tract may be pronounced fraudulent. For suppose the 
master hired the- servant three days after Michaelmas to 
serve till the Michaelmas following, and agreed with the 
servant that he should give in three days after the expiration 
of that time. This would be construed to be a hiring and 
service for a year. (5) For the substance of the agreement is 
to serve for a year ; and that alone should be regarded, and ' 
not the form of expression which the parties choose to employ. 
But the master may, if he please, hire a servant for a less 
time than a year, for the express purpose of preventing his 
gaining a settlement. (6) 

There are some cases, in which, upon the face of the con- 
tract, the hiring appears to be a hiring for a year, though in 
fact it is not for 365 days. In those cases, which shall now 
be instanced, notwithstanding this actual deficiency of time, 
the hiring has been adjudged to be sufficient. 

A servant is hired from Whitsuntide to Whitsuntide, that 
is, from a moveable feast in one year, to the same moveable 
feast in another year. The law construes this a hiring for a 
year, though the whole term may not happen to amount to ' 

365 days. (7) 

A servant is hired from the 11th of October, the day after 
Michaelmas, till the Michaelmas following; (S) or is hired 
from the day after old Martinmas day, until old Martinmas 



(1) R. v. Harwood, Dougl. 4:VJ. 

(2) R.v. Houghton, 1 Stra. 8:^. 

(3) R. V. Miirsley, I T. R. 694. 

(4) Per Bulkr, J. in R. v, Mursley, 1 T. R. 695. 

(5) See R. v. Milwicb, Burr. s. c. 4.33. 

(6) Per Buller J. in R. v. Mursley, I T. R. 695. 

(7) R. V. New&tead, Burr. s. c. 669. 
(8j R. v. Syderstoue, 2 Botc» 239. 
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day following. (I) These are sufficient hirings to gain a 
settlement. For until must be taken to be inclusive. (2) 
And there being no fraction of a day in law, these are con- 
tracts to enter into service the first day of one year, and to 
serve to the first instant of the next. (3) 

Thirdly, the hiring must be for a year of which no part 
had eacpired at the time of making the agreement. (4) For 
any retrospective hiring is held to be bad, and no settlement 
can be gained under it, notwithstanding the whole period of 
actual service after such hiring shall complete the term of a 
year. (5) For the contract was vicious at the time of 
making it, and no subsequent service is of avail to amend it. 

Fourthly, the hiring must be for a year, of which no part 
is excepted in the contract. The exceptions here intended 
are express exceptions. There is in every contract of hiring 
some implied exception of hours for relaxation, food and 
rest. There may be an implied exception from the custom 
of the country, as that a bleacher who is to get up a certain 
number of pieces during the week, is to have at his own 
disposal all the time which is not so employed. (6) There 
may be an implied exception from the custom of a trade or 
business, as that a clerk is not to serve beyond a certain 
number of hours. (7) These implied exceptions do not 
break in upon general contracts of hiring for the year. 

But if there be any express bonft fide exception of part of 
the time, made when the hiring takes place, that is not a 
hiring for a year ; (8) the law considering it essential to the 
notion of service, ^^that the servant should be under the 
power and coercion of the master during the whole time. (9) 
If therefore A. hiring himself to B., covenant^to work only a 
certain number of hours in the day, (10) though the number 
of hours be in fact a reasonable time, (1 1) or the usual time of 
any particular trade ; (12) or if he stipulate to have Sundays 



(1) R. V. Skiplam, 1 T. R. 490. 

(2) See, on this subject, Pt>?h v, D. of Leeds, Cowp. 714. 
h) See R. V. Skiplam, 1 T. R. 490. 

(4) R. V, Ham, Burr. s. c. 304. R. v. Topsfield, mentioned by Bayley J. in Mich. T 
1824. In which case the servant went into the master's service upon trial. After he bad 
been there some months, the master told him he would give him 8/. a year. He remained 
a year ahog^ether; and the Court of K. B. held, with the Sessioas, that it was net a hiring^ 
for a year. 

(5) R. v. Marton, 4 T. R. 257. 

(6) R. V. Horwick, 10 East, 489. 

7) R. V. All Saints, Worcester, 1 B. and A. 322. 

8) See what is said by Ashurst J. in R. v. Sulgrave, 2 T. R. 379. 
;9) Per Lord Kenyon, in R. v. Kingswinford, 4 T. R. 220. 

(10) R. V. North NiWey, .5 T. R. 21. 

(in R. «. Kingswinford, 4 T. R. 219. 

(12) R. V, Buckiand Denham, Burr. s. c. 694. 
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or holidays at his own disposal ; (1) he cannot by su^h hiring 
gain a settlement. 

With still more force will this rule apply to cases where 
the servant stipulates for any number of working days to be 
excepted out of the service, (2) or for liberty to hire himself 
during any part of the year to another master^ (3) or in short 
to have any portion of time at his own command^ for the 
purpose of seeing his friends^ (4) or for any purpose what- 
soever. 

And it is not necessary that this exception of any portion Itmustbecol- 
©f the time should be expressly stipulated for. It is suiEcient lu^'tf ^'**'"f 
if from the nature of the employment, and the terms of the the contract, 
agreement, it appears to have been the understanding of the whether an 
parties at the time of the contract, that the servant should fn^ndwTor ** 
not place his whole time at the disposal of his master; aa uo. 
the following case will show. 

B. was hired by A. for three years at 20/. per annum, aa a 
looker and to spud thistles. The duty of a looker is to 
superintend the flocks and fences upon the lands of his 
employer. When B. was hired, A» told him that he did not 
think he should have full employment for him, but that he 
would employ him as much as he could. He was not to do 
any work for A. other than that for which he was originally 
hired as a looker, without receiving extra wages. And for 
such other work he did, in fact, receive extra wages. Now 
in this case ^^ the master had not the control over the servant 
for the entire year, but only for so much of the year as the 
duties of looker required his attention. At other times he was 
at liberty to employ himself in any manner he pleased, either 
in working for other persons or for his master, and when he 
worked for the latter he always received extra pay." And 
Bayley J. said, that it was ^Wery like the case of a person 
employed to attend, as an occasional servant, for the purpose 
of brushing clothes." (5) 

A stipulation, in order to come under the denomination of An exception 
an exception, must be made at the time when the contract is t^u*J.*g5Vto 
made, and cannot be introduced into it afterwards. If by an the contract 
agreement, after the hiring is completed, any portion of the after the hlr- 
y ear's service is to be taken away, such an agreement will JSft^^^^^^^t' 
amount either to a dissolution of the contract, or to a dis- would then be 



* ". u 



[1) R. V. Macclesfield, Burr. s. c. 458. See, ii^ R. v. Buckland Denham^ what is said 
by Aston J., Burr. s. c. 69(1. 

[2) R. V. Eaopingbani, Burr. s. c. 791. 

[3) R. V, Bishop's Hatfield, Burr. <. c, 439. 

[4) R. V. Rushulme, 10 East, 325. 

[5) R. V. Lydd, 2 B. and C. 754. 
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a dispensation pensation of the service according to the circumstances of the 
or dissuluiion. case. It cannot be an exception, unless it formed part of 
the original contract. (1) 

It will not avail to urge that the cause, for which the 
interruption of the service is claimed, is a reasonable one ; (2) 
for if it were so, it would excuse a honk fide absence from 
the service ; (3) and .it is therefore unnecessary to introduce 
such a stipulation into the contract. 

Nor will it form any, exception to the rule above laid 
down, that liberty of absence only was stipulated for, and no 
express time excepted out of the service ; (4) nor that the 
absence depended upon a contingency ; ^5) nor that there 
was a covenant on the part of the servant to substitute an 
equivalent for such absence, as for instance, that he should 
receive no wages, (6) or that he should find a fit man to do 
his work, (7) or should makeup the time lostduring the year, 
by serving after it had expired. (8) The law is most strict in 
its interpretation of the contract. And the hiring must, in 
all cases, be such as to give the master dominion over the 
servant for one entire unbroken year, (9) from the time of 
making the contract. (10) 
An exception The fault, being in the contract itself, which is vicious 
makes the from the beginning, cannot be removed by what afterwards 
from thVbe •"* takes place in the performance of the service. The servant 
einuiog. may or may not absent himself for the stipulated time. 

He may or may not take advantage of the liberty or exemp- 
tion which the contract affords him. But he cannot, Jby 
thus abstaining to profit by the agreement, alter its original 
nature, or make that sound which is essentially defective. (11) 
Difference be. And in this respect, an exception differs from a condition, 
ce^ion aud "a "^^^ introduction of the former into the contract, vitiates it 
condition. in toto ; the introduction of the latter does but render it 

The latter defeasible. 

only maizes 

the contract a defeasible cue. 



fl) See] 
(2) R.V. 



See R. V, Sulgrave, 2 T. R. 376. R. w. Market Bosworth, 2 B. and C. 757. 
R. V. Over, 1 East, 599. 
h) See R. V. Islip, I Stra. 423. 

[4) R. V. Edginoud, 3 B. and A. 107. 

[5) The 2Dd stipulation in R. v, Edgmond, 3 B. and A. 107. 

[6) R. V. Edg^mond, 3 B. and A. 107. 

[7) R. V, Arlington, 1 M. and S. 622. 

[8) R. V. Turvey, 2 B. and A. 520. 

[9) See R. V. Rushuline, 10 East, 325, and R. v, Avlington, 1 M. and S. 622. 

(10) R. V. Marton, 4 T. R. 257. 

(11) See R. v.Althorue, 2 B. and C. 112. See the second stipulation in K. v. Edgmond, 
3 B. and A. 107, and nute that in that case the servant did not take ativantao-e of that 
clause in the ag;reemeut ; yet it was held to be an exception which invalidated the hiring. 



_^ . < ii*. '. «...^l£ . ^.. 
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A condition is a stipulation by which the contract, upon Deftnition of 
the happening of a particular event tJontemplated by the * ^^ * 
parties, may be defeated or determined ; the non-occurrence 
of which event leaves the parties standing in the relation of 
master and servant throughout the whole year. 

Thus, for instance, suppose that B. is hired to A. for a Instances of 
quarter of a year, and, if they like one another, then to t|iriu«^" 
continue for a year. (1) Now here a liiring for an entire 
year is entered into, subject to the contingency of the parties 
suiting one another. If they do not suit one another, then 
the event has happened which defeats or determines the 
contract. 

And the same may be said of an agreement, un<ler which 
B. is hired to go into A's service a month upon liking, and 
is to have 52. a year wages. (2) 

Of a similar kind are all stipulations for determiiung the 
service by notice or by what is deemed an equivalent for 
notice. As where power is reserved to the master and ser- 
vant, to put an end to the service at a fortnight's notice, (3) 
or a month's notice, (4) or on payment of a month's wages. (5) 
And under the same head are to be ranged even those agree- Difference be- 
ments, in which the master stipulates that he may at any t^««n » con- 
time dismiss the servant for misconduct, without any notice eju^ption.*** 
at all. (6) The law sanctions these and all other stipulations 
in the contract by which the service may be determined or 
defeated, but not any by which the master's control is to be 
suspended, or by which the service may be interrupted and 
its entirety destroyed. 

Now the master's control is suspended, and the entirety lostancet of 
of the ser\'ice is broken in upon, by such an agreement as e«c«ptive hir- 
the following. B. is hired to serve in husbandry from *"^' 
Michaelmas in one year to Michaelmas in the next. If he 
and his master cannot agree for the harvest, he is to harvest 
for himself. The service, in this case, cannot continue for 
the whole year, unless after the original hiring a new bargain 
be made for the harvest months There is not therefore any 
one hiring for a year. (7) 

If B. agrees to serve A. for three years at 1^. per day, 

when A. has work for. him to do, such wages to be paid only 

■^^-^^~^—~^-^— ^--^— --■■ — ■--.■-■.---.. -. - - ■■ , ^,, — 

(1) R. V. Lidoey, Burr. s. c. J., and see R. v, St. Ebbs, Burr. s.c. 289. 

(2) R. V, New Windsor, Burr. s. c. 19. 

(3) R. V. Birdbroke, 4 T. R. 245. 
(41 R. V, HamprestoD, 5 T. R. 205. 
f5) R. V. New Windsor, Burr. s. c. 19. 

(6) R. V. Sandhurst, I Manning and R. 95. 

(7) R. V. Altborne, 2 B. and C. 1 12. , 
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Of Seiilement 



made in fa- 
Your of the 
roaster, is a 
condition ; 
when made in 
favour of the 
servant, is an 
cxeeptiou ; 

and why. 



There are two 
tests for deter- 
mininf^ 
whether the 
hiring^ is ex- 
ceptive or 
conditional. 



an exception. The case of R. v. BykeVy is an authority 
to show that it is a condition, when stipulated for on the 
part of the master. But on the other hand, there appears 
to be also some authority for regarding such a stipulation as 
an exception, when it is made in favour of the servant. (I) 
And there is reason for the distinction. When it is made in 
favour of the master, that is, when he has the power reserved 
to him of suspending the service, it does not limit or abridge 
his control over the servant for the whole year. That 
remains unimpaired until the suspension takes place. 
Whereas, in the case of liberty of absence, stipulated for ou 
the part of the servant, the master's dominion over the 
servant is, by the very contract, rendered incomplete. 

From what has been here stated, it appears that there are 
two principal tests, by the application of which to the terms 
of an agreement between master and servant it may be 
ascertained whether the case does, or does not, fall within 
the class of Exceptive Contracts. 

In the first place, we are to see whether, by the agreement, 
the c6ntrol of the master is suspended during any portion of 
year ; or, which is the same thing, whether any portion, how- 
ever small, of that time, which in law belongs wholly to the 
master, is placed at the servant's disposal. 

In the next place, whether in addition to the original 
contract, any further agreement is necessary in order to 
secure to the master a full year's service on the part of the 
person hired. (2) 

If the control of the master does not run through the 
whole year ; or if any thing further is to be done between 
the parties in order to make the service continue throughout 
the year ; in either of these cases, the hiring is an exceptive 
hiring. 

If the master's control over the servant is by the original 
agreement complete ; and if no further bargain is necessary 
to entitle him to a year's service from the persmi hired, the 
hiring is then a conditional hiring. 

It must be confessed that the two cases, commonly known 
as the militia men's cases, (3) are not to be reconciled with 
what is here advanced. In the first of them, there was a 
stipulation of absence in case of being called upon to -serve 
in the militia. In the second, for a stated absence of one 
month on account of being in the militia. Lord Kenyon 
says, that " the case of the militia man went altogether upon 



(1) See p. 14, the second stipulation in R. v. Edgmond, 3 B. and A. 170. 

(2) See p. 13, R. v. Althorne, 2 H. and C. 112. 

(3j R. V. Westerlejgh, Burr. s. c. 753, and R. v. Winchcomb, Doug. 391. 
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the ground that the leave' of absence stipulated for was no 
other than what the law would have compelled without any 
such stipulation. (1) Lord EUenborough was of opinion, that 
perhaps it may be the best thing to say of them^ that they 
are to be considered as exceptions. (2) 

Fifthly. Not only must time form a part of the contract, but Time must be 
it must be the essential and substantial part of it. If, there- t^e substance 
fore, one engages to serve only until a particular job be Enga^ng' to 
done, the introduction of time into the agreement is wholly serve untU a 
irrelevant ; and although it should appear that he who con- {|jj? ^^ ^°?g " 
tracts to perform the job was expressly hired for a year, such although the 
hiring is to be disregarded, and the substance of the agree- person be ex- 
ment alone to be attended to. (3) On the other hand, he ?o7 a'year!'*^ 
may be said to be hired for a year, who is, by the terms of But bein^ 
the contract, hired for that period of time, not to perform ^^^^ ^**^ • 
any particular finite job, but to work, generally, at a trade or Jy%h^ piece 
business, and to be paid by the piece. (4) For the law will is a sufficient 
imply that for this purpose the servant or workman must ^'*"ng. 
be under the power and controul of the master. 

The principal rules which govern express contracts of 
hiring have been here laid down ; and, with a view to dis- 
tinctness, these hirings have been divided into general hir- 
ings, or those wherein no time is mentioned, and specific 
hirings, where the time of service is specified and expressed. 
It only remains to add three rules, which are applicable to The hirio;, 
both these species of hirings, that is, to all express hirings JJ^^ether^ne- 

. • rwi or speciuC. 

whatsoever. 

The first is, that the hiring may be a conditional one ; as^ m«y be a con- 
for instance, where B. is hired to go into A.'s service, a month ^*^**'"** ^^^» 
upon liking, and is to have 5/. a year wages ; (5) or where 
he is hired to A. for a quarter of a year, and if A. and B. like 
one another, then to continue for a year, (6) or to continue 
at 20^. a year. (7) These hirings are good. For a con- 
ditional hiring is a hiring for a year, provided the condition 
be performed. 

The second rule is, that in the hiring there may be an and may be 
agreement to determine the service by notice, or what is jj®^''™!"*^^* 
deemed an equivalent for notice ; and such agreement will an equivalent 
not make the contract bad. As where power is reserved to for notice. 



s 



(1) In R.t;. Over, 1 East, 601. 

(2) In R. V, Beaulieu, 3 M. and S. 229, and see also his further remarks there on those 
cases. (3) R. v. Woodburst, 1 B. and A. 325. 

(4) R. V. Kfng's Norton, Burr. 8. c. 152; R. v. Birmingham, Doug^. 333; R.t;. Bur* 
bath, 1 M. aud S. 370. (5) R. v. New Windsor, Burr. s. c. 19. 

(6) R. v. Liduey, Burr. s.c. 1. (7) R. v, St. Ebbs, Burr. 8. c. 289. 

C 
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the ma,8ter and servant to put an end to the service on a fcut- 

night's notice, (1) or a month's notice, (2) or on payment 

of a month's wages; (3) this contract, though defeasible, is 

a good one. Whenever, therefore, we find it laid down in 

the books, that the contract must be an absolute one, (4) 

we are to understand this term in a qualified sense, and not 

in its usual meaning, as contradistinguished to defeasible. 

And Lord Ellenborough, in R. v. Beaulieu, 3 M. and S. 229, 

where he says that " the hiring must be an absolute^ im- 

qualified^ indrfeasible hiring," explains what he means, by 

adding, ^^ that is, a hiring by which the party who hires 

himself baa the power of conmiunicatmg to the master an 

absolute right to his service for the whole time/' 

Th« relatkm The third rule, which applies to all express hirings, gene-* 

created must yal as well as specific, is this, that the relation created he - 

w^r^snd ^^^ the parties must be that of master and servant. There- 

sfrvanti fore, an apprenticeship, which, from some informality, is 

void for the purpose of conferring a settlement, caimot be 
considered as a contract of hiring and service. (5) And if 
two parties merely agree that one shall teach the other, with- 
out any undertaking on the part of the latter to serve, this 
is not sueh an agreement as shall enure to give a settle- 
ment. (6) Qr, if the relation constituted between the par- 
ties be merely that of master and workman, as where the 
latter engages to work by the piece, and does not expressly 
hire himself for a year, such a contract is ii^sufficient to 
bind the workman for the space of a year, and therefore 
not a good hiring under the statute. (7) In Hex v, Wring- 
tou) Burrt s. e. 280, the Court made a distinction between 
H labmirer and a servant, and held that they were not ser- 
mees'yusdem generis. But this, perhaps, is not, generally 
speaking, a just distinction^ for a labourer may be a servant 
in husbandry . 
No alteration. In concluding the subject of express hirings, I will just 
r^'^for^a ^car ^^^^'^^J ^hat when the contract for a year's service, whether 
58^oncc%om- ^y a general or a specific hiring, is once completed, no varia- 

Jleted, can tion introduced into it at a subsequent time can destroy its 
«riJ|° to '^e ^^^ "* relation to a settlement. 

a sel^ement, 



(1) R. V. Birdbroke, 4 T. R. 245. 

(2) R. ». Hampreston, 5 T. U. 205 ; R. v. Great Yarmouth, 5 M. and S. U4. 
, f3) R. V. New Windsor, Burr. s. c; 19. 

{4) R. V. Buckland Denham, Burr, s. c. 696, 

S< ?• ""' »!!:^*'°**^ ''i Hereford, Burr. H. c. 656 j R. v, Afargram, 6 T. R. 153. 

(6) R, V. Bilborougb, 1 B, and A. 115. 

(7) Seenot^rt), R..17, 
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SuppoHe, for instance, that A» hires B* in such a manner 
that the hiring is a general one, and that a week afterwards 
A. says to B., '^ I have hired you, but mentioned no time, 
remember you are hired for fifty»one weeks :" (1) 

Or, suppose that A, hires B. specifically for a year, and three 
or four days afterwards asks nim whether he will consent 
to the hiring being for fifty-one weeks, and that B. consents 
to this ; (2) 

In both these cases the contract is oonehided before the al« provided aTi 
teration is proposed. And there being once a good and valid gf^g'foJ*2ain- 
-hiring for a year, a settlement will be gained, provided all log a settle- 
other requisites are complied with. ment are com- 

Next, of implied contracts of hiring. An implied con- Leenition* of 
tract is a contract to be inferred, as a fact, from other inde- an impUed 
pendent fects or circumstances, which naturally and properly f?^*'"*^'' ^^ 
lead to a conclusion that a contract was made, although the ^ ^^* 
direct means of establishing it are no longer in existence. (3) 

With regard to the facts or circumstances which properly 
lead to such a conclusion, they must be for the exclusive con* 
sideration of those who have to decide npon the facts of every 
ease. I shall postpone my inquiry into the nature of these 
circumstances, until I come to treat of the subject of evi«r 
dence. In the mean time I shall only observe, that three Three cases ia 
cases may be supposed, in which this inference of a contract ^l)><h % cob* 
may be drawn : I. Where there has been no previous eon^ may be ^ofS? 
tract between the same parties ; 2. Where there has been a red. 
previous contract of hiring for a year, and that contract has !• '^^ ^^ o^ 
been performed ; 3. Where the original agreement was for contract '^^ 
some period less than a year, and after the expiration of that 2. The case of 
time a continued service, without any new agreement, is ^ !^^i^"f 
found to have existed. In each of these three oases, if the a year ; 
circumstances are such, that any agreement can be inferred 3. The case 
between the parties, such implied agreement will have all contracr^for 
the legal effects and properties of an express one } that is, less than a 
if the hiring implied is a hiring for a year, it will confer a y^^r. 
settlement; if it does not amount to a hiring for a year, it 
Avill not confer a settlement. 

For the purpose of gaining a settlement, it is/ in all cases, 
necessary that, at the period to which a constructive hinng 
for a year is to be referred, the party hiring himself should 
have been capable of making the contract ; that is, he must 



(1) R. v. Market Boswortb, 9 B. and C. 757. 

(2) R, V, Fillongley, i B. and A. 319. ... ^ ' 
I beHere i have borrowed this deftaitioa from Mr. Starkin^ book ea Evidence. 

c2 



(2) 
(3) 
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have been at that time unmarried, without children, and free 
from every other disability which would prevent the contract 
from enuring to confer a settlement ; for an implied contract 
cannot be of greater force than an express one. 
Of the senrice jj. Thus much of the contract itself, of the parties to it, 
for a year. ^ ^ ^^ ^^ conditions under which it must be made. Next, 
as to the performance of it ; or, in other words, as to the 
second principal requisite to gain a settlement, I mean a ser- 
vice for a year; termed, in the statute, (I) a continuing and 
abiding in the same service during the space of one whole 
year. (2) Upon which words the following constructions 
have been put : l.That it is not necessary that the whole 
service for a year should be under the hiring for a year ; for 
'* if there be a hiring for a year and a service for a year, 
though but a small part of the service were performed under 
the yearly hiring, a settlement will be gained ;" (3) provided 
the hiring, under which the settlement is claimed, were made 
when the servant was unmarried : (4) 2. That this service, 
however, must be an entire service for a year, without any 
such break or interval as in law will be considered a discon- 
tinuance or interruption of the same : 3. That the person 
hired must abide, if not actually, at least constructively, in 
the same service for the space of a year. 
It may be I. It is not necessary that the service for a year should be 

'"****id*h*'- ^^^^^ *^® hiring for a year. It may be made up of several 
ing". *'* hiringa. Thus, for instance, if B. is hired at Michaelmas as a 
of ' a weekly weekly servant, and at Christmas enters into a contract with 
hiring: and a his master to serve him for a year, and continues under that 
yearly hiring j contract till the Michaelmas following, he has, in the whole, 
been hired for a year, and served for a year, and is therefore 
entitled to a settlement. (5) And even if B.,. in this case, had 
not been hired for a year until a few days before the end of 
the year, the conclusion would not be varied ; (6) though, 
indeed, it was once thought that the servant ought, under such 
hiring, to serve forty days. (7) 



(1) Stat. 8 and 9 W. 3. c. 30, 5. ^. 

(2) A servant who is hired from Whitsuntide to Whitsuntide, and who remains in that 
service from the 2l8tof May, in one year, to the first of June in the next year, has abided 
in the service for a u/?ioU year, though the day on which he leaves the service is three 
days before Whitsuutide. R. v, Ulverstone, 7 T. R. 564. 

[3) Per Lord Keoyon, C. J. in R. v. Sutton, 1 East, 656. 

[4 ) R. V. Great Chilton, 5 T. R. 672. 

[5) R. V. Sutton, 1 East, 656; and see io that case the remarks which Lord Kenyon 
makes upon the case of R. v. Wriug^ton, Burr. s. c. 280. 

(6) R. V. Adson, 5 T, R, 98. (7) In Brightwell i;. Westhallam, 4 Burn, 395, 
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And the law is the same in whatever order the hirings take ^^ ^ * yearly 
place. For if B., in the first instance, hires himself for a afte^'aiS"** 
year, and afterwards, Ihat contract being abandoned, enters weekly hirinr. 
into a new one for a shorter period, (I) he may still gain P«>^fl«d all 
a settlement by that service, provided he was unmarried to^place'at 
at the time when the first contract was abandoned^ and the the time when 
second contract entered into. (2) uniSSSS''** 

The instances here given are instances of serving under se- Or the service 
veral hirings. But the whole service may be made up of a ser- ™*y ^ partly 
vice under a yearly hiring, and a service under no hiring at tracT^and****" 
all ; or, as expressed by Lord EUenborough, ^^ a service without partly under 
a contract may be coupled with a service under one.*' (3) * yearly hir- 

Suppose that B., in the month of May, when he is still ^^^' 
under his indentures of apprenticeship, hires himself to A. 
for a year. Now, at this time he is clearly not sui juris, 
and therefore incompetent to make the contract. His in- 
dentures expire in September. From that period, till the 
month of May, suppose him to continue in the service with- 
out any fresh hiring ; that is, he is serving for eight months 
without a contract. In May he Viires himself again for a year, 
and continues in the service four months. By this service 
he has gained a settlement. (4) 

And observe, that in this case no part of the year's ser- 
vice was performed while the indentures of apprenticeship 
remained in force. 

And if B. had served A., in the capacity of apprentice, from 
May to September, such service could not be coupled with 
any subsequent service as a hired servant. (5) For the two 
services, in order to be coupled, must be services in the ca- 
pacity of a servant / and, therefore, not only the service of 
an apprentice, but also the service of a workman, merely as 
such, is not such a service as satisfies the intention of the 
statute ; and this, perhaps, is the real meaning of the doc- 
trine, that services, in order to be coupled, must be ejusdem 
generis. (6) 



(1) R. V. Grendon Underwood, 2 Bott, 264 ; R. v. FiUoog^ley, 1 B. and A. 319. 

(2) See note (4) p. 20. The case uf R. v. Great Ciiilton, 5 T. R. 672, which establishes 
this doctrine, does not say that the second hiring must be accordiuo^ to the statute. It re- 
quires a coijfunnity to the statute in one particular only, that of the person hired beinij^ ua- 
married. Lord Kenyon differed from the other judges. 

(3) In R. v.DawIish, 1 B. and A. 281. 

(4) R.v. Dawlish, 1 B. and A. 2H0. 

(5) R. V. St. Mary, KidweUy, 2 B. and C. 750. 

(6) R. V. Wrington, Burr. s. c. 280, for in that case part of the service was said by 
the Court to have beenpcrformed in the capacity of a iabourer. See page 18, <hirct rule, as 
to contracts of hiring;. 
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The service 2. The next rule, by which the first must be guarded, is, 
"■tiau^Mr! ^^^ *® service must be an entire service for a year, without 
vioe. any such break or interval as in law will be considered a dis* 

continuance or interruption of the same | by which is meant, 

that, in order to connect and couple several hirings, there 

must be one continued service. 

TIm> service is Now, the service may be determined, abandoned, or in«« 

^ntinued In ^^j^p^j in faot» and yet, in the contemplation of law, may 

■' continue to subsist. It therefore becomes necessary to see 

in what cases a service, which is relinquished in fact^ may be 

so re-adopted, that the interruption will be overlooked in 

law. And, in all cases where this doctrine prevails, it is 

upon the well-known rule of law, that there is no fraction of 

a day. Therefore, if B. is hired to serve from Christmas to 

Michaelmas, it seems, that on Michaelmas day, he is at 

liberty to leave his master's service in fact, provided he re- 

if the aban- turns to it on that day under a new contract. The law, 

donment of findinc htm in his master's service at some one moment of 

and theTeturn ***** ^^Y* ^^^ finding him also there on the preceding and 
to it both take following days, will take no tognieance of such actual ab» 
place in the gence and relinquishment, but will imply a virtual continu-* 
**"** *^' ance in the service. Nor is it necessary that such servant 
should have served in fact prior to such discontinuance in 
fact; for, suppose that B.> the servant, is hired from 
Michaelmas to Michaelmas, and that A., the ihaster^ dis^ 
pcnses with his service till the Wednesday aft^r Michaelmas 
day. On the Wednesday he goes to his Piaster's; but the 
master wishing B. to serve in a different capacity from that 
in which he was hired, B. refuses to do so ; and thereupon 
it is agreed between them that B. is at liberty to hire him- 
self to any other person. B. goes away, but.oti the same day 
again meets A., and agrees to serve in the manner A. had 
desired. (1) Now, here B. renounced his contract, and A. 
agreed that it should be dissolved. But as all the above cir- 
cumstances took place within the* space of a day, they are 
overlooked by the law, which does not condescend to notice 
these minuter portions of time. 

If, in either of the above cases, B. had been absent a whole 



ri) R. V. Grenden Underwood, 2 Bott, 264. And see the case of R, v. Wintersett. 
2 Bott, 263, which it seems at first sight difficult to reconcile with R. v. Grendon 
Underwood. Jn R. v, Wintersett, the servant was absent the first month of his en- 
gagement, from illness. The contract which Buller J. says, under these circumstances, 
-wafe only an executory one, was dissolved by consent, and a new one entered into, under 
^hkh the servant lived out the year contemplated by the first engagement. It was de- 
cided that the month's absence wad not to be accounted as part of the service* 
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day, (1) the continuance of the service could not hare been 
implied, notwithstanding the master's consent to receivie him 
into his service again; but the act of B. would have 
amounted in law^ as well as in fact, to a relinquishment of 
the service ; for the first contract being dissolved, and there 
occurring an interval of time, such as the law will recognise, 
between the service under that contract and a service under 
a subsequent one, the two services cannot be coupled j and 
no act of the master, in taking the servant back again, can 
convert an interval of absence, under such circumstances, 
into a virtual or constructive service; for that can only be 
effected, as will hereafter appear, where there is a eubsisting 
contract between the parties. (2) 

3. The third rule, with respect to the service, is, that the The gervica 
person hired must abide, if not actually, at least construe- ™p^jj^* ^l 
tively, in the same service for the space of a year. vice. 

A constructive service takes place where tne person hired Deftnition of 
has been absent from the service, or has served another inas- * constructive 
ter, for some portion of the year; but under such circumstances 
that the contract of hiring is not thereby determined or dis- 
solved. 

First, a person abides constructively in the same service for A person 
a year, who is absent during any part of that time for a rea- Jtra^iveS^" 
sonable or justifiable cause. As to what shall be deemed a who is absent 
reasonable or justifiable cause, it is not easy to lay down any fo' * "^"^Sl 
general rule, which shall be a criterion itt all cases. A few *yj causer * 
instances ivill, however, show the iiature of the excuse or 
justification for such absence on the part of the servant. 

And first, suppose that B., being hired at Michaelmas, falls As by fetsoM- 
ill, and is therefore unable to go into his place for some time ; ^ Whiess. 
the master is bound to receive him when he recovers, 
and he must be taken to be all the while in the master's 
service. (3) This is, without doubt, the case where B. 
is absent from illness at any other period of the service, either 
in the middle (4) or the end of it. (5) 

Suppose next, that B. makes a reasonable request to his O' ^J a 'ca- 
master; as, for 'instance, that his master will give him per- J^* * ^^'^ 

(1) See Wickford v, Bretford, Forti 31 1, which case is said by Ashurst, J., in R. v, Greu- 
don, 2 Bott, 264, to have beea determined on this ground. See also R. v. Cavers wall. 
Burr. s. c. 461. 

(2) See, on the subject of Dispensation, p. 27. 

(3; See R. v. East Shefford, 4 T. R. 804, that absence at the beginning, the middle or 
the end of the year, may be dispensed with, either by the consent of the master, of for tm 
excusable came. See also R. v, Hanbury, Burr. s. c. 322, that the servant is a servant 
from the time of hiring. The case of R. v. Wintersett, stated in note (1), p.22y does^ it must 
be confessed, appear to be contrary. 

^4) R. V, Islip, 1 Stra. 423 ; R. v. Sharrington, 2 Bott, 322, 

[5] R. V. Christchurcb^ Burr. s. c. 494^ and R. v. Maddington, Burr. s. c. 675. 
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mission, a few days before the expiration of his service, to go 
to a fair to hire himself into another service : the master re- 
fuses, and B. goes without his consent ; this absence is no 
interruption of the service, for the law will not suffer a mas- 
ter to deny his servant a reasonable request (1) 
A person Secondly, he is said to serve constructively, who, after an 

serves cou- absence, from whatever cause, how unreasonable or unjus- 
^Ea^^'iTftcir* a ^^S^^We soever it may be, is received again by his master. It 
iRrroDgful ab- may be a wrongful act, and breach of duty on the part of the 
iTdf'b^'thA ®^^*^'^^* but the act of the master in taking him back again, 
master ; Purges, as it has been termed, every such offence. 

B. is hired at Michaelmas, but, without any sufficient cause, 

neglects to go into his service till three days afterwards. He 

quits the service finally the Michaelmas following, but in the 

meanwhile, is absent on several occasions, and for two or 

three days at a time. The master, however, always receives 

him again. Now, here B. is not actually in service from 

Machaelmas to Michaelmas, but he is constructively so for 

the whole time, because the master's receiving him again, 

purges, or rather gives a sanction to his absence, which 

sanction has all the effect of a previous permission. (2) 

Or who is ab- Thirdly, he is said to serve constructively, who is absent 

of^any act of ^^om the service by reason of any act of the master. 

the master. Now, the acts of the master may be either rightful or 

the master wrongful acts. He either gives the servant permission to 

tim*' rafis? ^'^^^'^^ himself during part of the service, or obliges him, by 

sioD tobeab- some act of authority or violence, to discontinue it against his 

sent, oroblis^- consent. In each of these cases, if the absence continues to 

aninst^is ^^® ^"^ °^ ^^^ i^xm of service, it is said to be a dispensation 
wUl to discon- with the service ; and the question, in all such cases, will be, 
tinue the ser- whether the transaction between the master and servant did 
^**^** or did not amount to a dissolution of the contract. If the 

In all these contract remains on foot, that is, if the relation of master 
tract mus^^wl ^'^^ servant can be said to continue, and the master does no- 
main on foot, thing but forego the benefit of actual service for part of the 

ana not have time, it is a dispensation on the part of the master, and a 
beendissolved. ^ ^* • .t n*^ 

constructive service on the part of the servant. 

luUon* otT' ^^ ^® necessary, therefore, to see by what means the con- 
contract of tract may be dissolved, and tl^e relation of master and ser- 
hiring. vant put an end to. 

And I must here observe that I am now speaking only of 

parol agreements, these being the most usual agreements be- 

A contract by tween master and servant. An agreement by deed must be 



(I) R. v. Islip, 1 Stra. 423 ; R. v. Polesworth, 2 B. and A. 483. 
(2J R. v. Hanbury, Burr. s. c. 325; and seeR. v. Islip, 1 Stra. 423, 
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discharged by deed, and can be discharged in no other way. ^«d most be 
If, therefore, in the case of a service under a deed, which is ^^^^ ^ 
called a covenant service, the parties separate with the in- 
tention that the contract should be put an end to, it cannot 
be a dispensation with the service, because a dissolution was 
the thing intended, and the rule of law pretents its operating 
as a dissolution of the contract. The servant does not, in this 
case, gain a settlement, for he has omitted to abide either 
actually or constructively in the service. (1) 

That the object of this inquiry into the state of the contract 
may be more clearly seen, we are to consider, in the first 
place, what is the difficulty to be solved. The difficulty is 
this : B. having engaged to serve A. for a year, does not re- 
main with him the whole of that period, but is absent, we 
will suppose, the last month. This absence is not from sick- 
ness, or for any other reasonable cause mentioned unddr 
the preceding heads. It is not, we will suppose, an absence 
through his own wrongful act; such, for instance, as the be- 
ing detained in custody,(2) or the being sent to Bridewell.(3) 
In these cases, it is his own act which renders him incapable 
of completing his service } and if such detention occurs at 
the end of the service, or if, occurring in the middle, the 
master does not afterwards receive him, hh year's service 
cannot, by any construction of law, be considered as per- 
formed. 

The absence, not being of such a nature, is therefore an 
equivocal act, capable of explanation ; and it can only be 
explained in one of two ways ; either that the contract by 
which B. engaged to serve a year was determined; or that, 
the contract remaining on foot, the month's service was dis- 
pensed with. Whatever then, upon this supposition, does 
not amount to a dissolution of the contract, is a dispensation 
with the service. 

With regard to a dissolution of a parol contract of hiring, A parol con- 
such a contract may be dissolved in four ways ; first, by the J^* be ^? 
consent of both the parties : second, by the election and act solved in foi^r 
of one of the parties having a justifiable cause of complaint ; ^^y* : 
third, by a justice of the peace, under the authority of acts coii8en?°a*"** 
of parliament ; fourth, perhaps by the wrongful absence of queition of 
the servant, up to the expiration of the term of service. ^^^^ 

With regard to the first, the consent of the parties, it is a 
question of fact how far such consent has been actually or 
impliedly given. 



(1) Powlett V. Burnham, 2 Bott, 300. 
(3j R. V, North Cray, 2 Bolt, 322. 



(2) R. V. WestineoD, 2 Bott, 320, 
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2.Bytlii elec- With respect to the second, lunnely, the act of one of the 
p!2rty'*haiSnr Parties having a justifiable cause of complaint, (1) it must be 
a sufflcieot remarked that in settlement cases the question usually arises 
cause of com- upon the misconduct of the servant, and therefore Twill so 
^ ""** consider it, though, without doubt, the rule is correct as 

stated above. 

These cases of misconduct on the part of the servant 
divide themselves into three heads : they are either instances 
of misconduct, where the servant does not absent himself 
from the service, or they are instances of misconduct, where 
he absents himself only for a certain time, and not up to the 
expiration of the term of service ; or they are instances of 
misconduct, where he does absent himself up to the expira* 
tion of the service. 

Now, on the two first suppositions, which are the only 
ones we have now to consider, it is undoubtedly in the power 
of the master to overlook the. offence, or to sanction the ab- 
sence by taking back the servant. (2) The wrongful Act of 
the servant does not of itself put an end to the contract; it 
otAj gives a right to the party aggrieved to do so, if he thinks 
proper : it is a ground for dissolving the contract, and a good 
cause of discharge from the service. (3) If the master chooses 
to act upon thiS right, which the misconduct of the servant 
gives him, then is the contract legally dissolved between 
them, just as much as if the free consent of both parties had 
beeil given for the purpose. (4) 
3. By a justice A third mode of dissolving a parol contract of hiring, is 
of peace. Where a justice of the peace, under the authority of acts of 
parliament, discharges the servant. 

I shall not discuss this subject at large, but shall content 
myself with observing, that these Acts of Parliament (5) con- 
fine the power of the magistrates to cases where a cotnplaint 
has been made against the servant ; and that the discharge 
by a justice must be given under his harid and seal. Of the 
same nature is a dissolution of the contract, effected by an 
order of removal, which, however wrongfully, separates the 
servant from the master, and which rcnlaifis unappealed 
against. It is said, that the return of the servant, under these 
circumstances, would be an illegal act. (6) 

(1) See in R. v. Pulesworth, 2 B. aod A. 483, what is said by Abbott, C. J. 

(2) See ia R. V. Kemlworth, 2 T. R. 598, iivhat is said by BuIIer, J. ; R. v. Barton upon 
IrweU, 2 M. and 9* 32^. 

(3) See R. v. Barton upon Invell, 2 M. and S. 329. 
{4) R. V, Brampton, Cald. 11 ; Spain v. Arnott, ? Stark. N.P. 256. 



(b) Stat. 20 6. 2. e. 19 ; stat. 4 G. 4. c. 34. 
(6) R. V. 1 



Kenilworth, 2 T. R. 598, but quaere, whether the servant, in this case, returned 
in A state of vagrancy ? He could not gain a settlement, because there was no hiring' 
after his return. See R. v. Fiilongley, 2 T. R. 709. 
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A fourth mode, by which a contract of hiring may be dis- *• ®y^,* 
solved, 18, by the wrongful act of the servant in absenting IJj^ce of the 
himself from the service up to the expiration of the term, servant, to 
Whether the master has or has not an opportunity of taking **\® '"** ®' *^* 
Imck the servant, can make no difference in the conclusion of fj^ %f ger- 
law. If the law finds that the master did hot, in fact, take vice. 
him back when he might have done so, and nothing passes 
between them, it will conclude that the master left the ser* 
vant to the consequences of his own act. (1) And if the 
master h&d no such opporttmity afforded him, as where the 
servant is detained in custody for his offence, up to the end 
of his year, (2) it then pronounces the contract at an end, 
i/MTO facto deternniiked and dissolved by the misconduct of 
the servant* And it does so for this reason, that it cannot 
suppose the contract to subsist without a service, either ac- 
tual or constructive, under it. In this case there is no actual 
service, and no ground or pretence for raising a constructive 
one. But in the case of an imprisonment under the statute But impiison- 
20 Geo* II., c. 19, s. 2, upon the complaint of the master, JJ*"\q''q*'„ 
the servant is still to be eonsid^^d as virtually in the mas<- W^^ itoesnot 
tor's service; for that statute gives. the justice, before whom fHs9olv« the 
the complaint is lodged, power to put an end to the contract | ^<^*'*«*' And 
and if that is not done, the contract still subsists. If, there-> 
fore, the imprisonment be for the last month of the year, the 
servant, in this case, gains a settlement. (3) 

i shall only fiirtherobserve^ upon the subject of dissolution. There is no 
that, since these are the only modes by which the contract °*u.* u?u*^^ ^^ 

Ti s. ^j ^ •*. 1 1 -.i_^ 1 . 1 whichthecon- 

may be put an end to, it is clear that any change m the tract can be 
maeiter's circumstances, such, for instance, as bankruptcy (4) dissolved. 
or leaving his farm I (5) such an event, I say, cannot, of it- ^asurV*** 
self, operate a dissolution of the contract. Even the death bankruptcy, 
of the master has been held not to produce this effect. (6) po^ ^}* l««v- 
This digression^ on the mode of dissolving the contract, will jJJJ ^l^ /*aU* 
enabk us to determine in what cases the service was only dis* will put an 
pensed with ; for, to repeat what has been already advanced, ^°^ ^ '^^ 
if the servant be absent, as I have supposed, the last month ?' dUpensa* 
of his year, and the particular circumstances of the c&^e That which 
do not tend to show a dissolution of the contract, then ^^^^ ^ot 
a dispensation with the service virill be necessarily in- dis^^imfolJ* o* 

ferred. the contract. 

The question — whether dispensation or no dispensation, *f * dispensar 

is in general a question of fact, to be determined by the good je^ice!' * ^ 



(1) R. V. Westmeon, 2 Bott, 320. 
Hallow, 2 B. and C. r 
Ivinghoe, 1 Stra. 90. 



(3) R. V, Hallow, 2 B.and C. 739. 
(5) R. V. 



I 



2) R. V, North Cray, 2 Bott, 3U2. 
4) R. v. St. Andrew's, Holbom, 2 T, R. 627. 
(6) R. V, Ladock, Burr. s. c. 179. 
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Dbpensation, sense andjiidgment of those to whom thelawhas committed, ex- 
ajjues on o dusjvely, the determination of matters of fact. They will have 
to decide, upon proof of what pas^s between master and ser- 
vant, whether the absence on the part of the servant was by a 
previous permission, or a subsequent sanction, or occasioned 
by some act of ^olence on the part of the master ; whether 
it was for a reasonable cause which the master should have 
allowed, or a justifiable cause to which he should have yielded. 
And if they find any one of these facts in the affirmative, they 
will then justly conclude, that the service was so far dispensed 
with, and that the servant, notwithstanding the absence^ was 
constructively and virtually serving his master. 
A penon Lastly, he is said to abide constructively in the same ser- 

strucdv^y* ^'^^9 who serves another with the master's consent; (i) or 
who serves who, after the death of his master, continues with his per- 
another with gonal representative for the remainder of the year. (2) 
consent, or ^^^ ^ service under the following circumstances cannot be 
who serves the regarded as one and the same service: B. goes, at the request 
"uto^'&c *tof ^^ ^* '^•* ^^^ " waiter at an inn, to help him while he is ill, 
such ' service ^1^^ continues in that capacity for six months ; at the end of 
is one and the which time J. S. goes away, and then B. continues to serve 
same service, ^a the inn of A., the master, for another six months: this last 
Instance of a service cannot be coupled with the first, for the first was a 

U^'on'l^Md ^^^^ ^^^ * different master. (3) 

the same. ^X ^^ch actual or constructive service, the person hired is 

enabled, in general, to gain a settlement, provided he fiilfils 

the only remaining condition, that of residence. But there 

is one case, in which the completion of all these requisites 

will not produce that effect ; it is the case of the master be- 

The servant ing a toll-collector, whose servant is, by statute 3 Geo. IV., 

Iwjtor gains ^* ^^^* incapacitated from gaining a settlement in any parish 

no settlement, whatsoever. (4) With this exception, there seems to be no 

service in which the party, if bon& fide hired as a servant, 

may not gain a settlement. As the servant of a public insti- 

Tbe servant tution, like the Military College at Sandhurst, he may gain 

of a public in- one. (5) And in all cases the question is not hy whom the ser- 

s uution^^may ^^^^ j^ hired, but whether he w lawfully hired, and performs a 

ment. year's service under that hiring. (6) 

III. A servant who has been duly hired, and has duly 
served conformably to the rules above laid down, is settled in 



(1) R. v. Beccles, 2 Bolt, 294 ; and see R. v, Iviug^boe, 1 Stra. 90. 

(2) R. V. Ladock, Burr. s. c. 179. 

(31 R.V.St. Matthew's, Ipswich, 3T.R. 449. 
(4) Chap. I. page 3. 

5) R. v. Sandhurst, 1 Manning and R. 95. 

6) 1 Maniiiug aud R. 102. 
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that parish, where, within the compass of a year, he has last 
completed a residence of forty days; provided such residence Of the resU 
was with a view to the service, and not diverso intuitu ; pro- ^^^^' 
vided he has had, during some part of the service, the charac- 
ter of a yearly servant in that parish } and provided neither 
himself nor his master were residing in that parish under a 
certificate. 

This is the rule ; in order to understand which the more 
clearly, we will examine its separate parts. They are these : 
1. That this residence of forty days is necessary, in order to 
gain a settlement, and to fix the place of it ; 2. What is to he 
understood hy the servant's having last completed a residence 
of forty days; 3. How it is that such residence must be with- 
in the compass of a single year ; 4. That the residence must 
he with a view to the service, and notdtoerso intuitu; 5. That 
he must have, during some part of the year, the character of 
a yearly servant in that parish ; 6. That neither his master 
nor himself were, during any part of the forty days, residing 
in that parish under a certificate. 

1. This residence of forty days is necessary in order to 
confer a settlement, and to fix the place of it. 

It seems proper, in this place, to show the reason why a A residence of 
residence of forty days is required to complete all settle- JJIJ^essary.* ** 
ments acquired in the party's own right. 

This period of forty days was fixed by the statute, 13 and This period is 
14 Car. 2. c. 12., which directe that all persons, subject f^lute^fswd 
to removal, should be removed to the place where they had u Car. 2. c. 12. 
last inhabited by the space of forty days, in the capacity of 
native, householder, sojourner, apprentice or servant. If 
therefore a person, coming under any one of these denomina- 
tions, had resided in any parish for forty days, and that was the 
parish where he had last inhabited for forty days in any 
capacity pointed out by the statute, that was the parish to 
which he might properly be removed, or which, in other 
words, was the place of his settlement. If there was no 
parish in which he had, while in such capaeity, resided for 
forty days, he could not, while in such capadty, have gained 
any settlement at all. Thus we see how it is that the resi- 
dence of forty days is necessary to complete the settlement 
and to fix the locality of it. 

But the statute confining itself to settlements which are This rule as 
g^ned in the party's own right, and making no mention of torwidenceis 
others, this rule as to residence is therefore limited to the settlements 
first ; while other settlements are left without any regulation ^ined by the 
of the sort, and fcom their nature and the reason of the P^'^y*. '" ^^ 

' '^ own rig^ht. 
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ihingy as will hereafter appear, are capable of being inytan- 
taneously acquired. 

Now, to apply this rule respecting residence to tfie par- 
ticular case of a servant ; a servant may by possibility have 
been hired for a year, and have served a year, and yet have 
gained no settlement. For suppose the master to be travel- 
ling throughout so much of the year, that the servant shall 
not have slept forty nights in any one parish : it is elear 
that in this case no settlement is acquired. From which 
consideration we may understand the force and virtue of a 
forty days' residence. The hiring and service give an in« 
choate claim: the residence consummates the right, and 
determines the particular place in which it is to be enjoyed. 
2. We are to consider what is to be understood by the 
servant's having laat completed a residence of forty days. 

Suppose that the servant abides thirty nine days ia C. 

parish, then forty days in D. parish, and afterwards the last 

day of his service in C. parish ; in which does his settlement 

The forty days lie? In C. parish. For it is not necessary that the forty 

need not be ijays should be consecutive, (1) ^^ and it was in C. parish that 

consecuuve. j^^ j^^^ completed the requisite space of forty day8."(2) But 

this rule is to be limited by another. For, 
They must be 3* The residence of forty days must be within the com- 
ivithln the p^^gg ^f ^ single year. 

year^^' ^ Suppose the servant has lived with his master for 20 years, 

and has slept twice in every of such twenty years in the 
parish of C, and is in that parish the last night of his 
service I will his settlement be in C. ? No ; for it would not 
be expedient or reasonable. There must be some Umit. 
And the Court of King's Bench have wisely laid it down, as 
the rule, that the]40 days' residenoe must be within the com- 
pass of a single year. (3) 
But need not U ts not, however, necessary that the residence, though it 
be under the m^gt be comprised within the space of a year, should be 
Wring. ^^^ ^ under the same yearly hiring. Therefore a servioit, who, up 
to the 2nd of April, 1813, had resided thirty eight days in a 
parish, having resided in that same parish two days, and 
more, after the 2Qd of April in the preceding year, was held 
to have c4early acquired a settlement there, although in eaeh 
year he resided under different yearly hirings. (4) 
The residenpe 4^ fhe re-sidence must be with a view to the service, and 
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'1] R. V, Greenwich, Burr. s. c. 243. 

[2) E. V, Lowess, Burr, s. c. 82p ; R. v, HuUand, Doug, C^6, 

[3) R. V, Denham, 1 M. and S. 221 ; R. v. Flambro', l^\9, cited in 4 B. md C 93. 

[4) H. V. Findon, 4 B. and C. 9U 
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not diverso intuitu. That is, it must be a residence adopted ^^} ^J''!!^ 
by the servant while in the performanee of the service. service. 

And here it is to be remarked, that we are to look to the 
servant's abode, and no regard whatever is to be paid to that 
of the master. For by a residence of forty days, is meant 
the abode or resting place of the servant for that space of 
time, the place where he passed forty nights, ubi pemoctavii 
for that period. (1) 

It was at one time supposed that the settlement was con«ii 
fined to the parish in which the hiring took place. But this 
notion was very early exploded. (2) Other questions were 
s^lso made as to residence ; as, first, whether it was necessary 
that the servant should live in die same parish with bis 
master | (3) or, secondly, in the parish where his master had 
a settlement. (4) But all these questions are now set at 
rest ; and the result of the decisions is that, in whatever 
parish the servant resides, he will gain a settlement there, (5) 
provided such residence be with a view to the service. 

A servant is residing in a parish with a view to his mas-« 
ter's service, if he is there by his master^s permission for any 
length of time, working for himself. For the performance 
of the service, may be a constructive performance. 

But if he be not serving his master, either actually or 
constructively; as for instance, if he be taken ill and go 
home to his family, his residence with them will not give him 
a settlement in their parish. For he was not there with a . 
view to his master's service ; but diverso intuiiUy in order to 
recover from his illness. 

5. The servant must have, during some part of the year, Theresidence, 
the character of a yearly servant in that parish. In other °[ i^must* he 
words, some part of the service, while he is living in that under a yearly 
parish, must be under a yearly hiring. (6) hiring^. 

The reason of which rule is, that the parish into which a The reason of 
servant comes, having been by the statute of 1 James II., ^^^ ^*' 
c. 1 7^ s. 3, protected against his gaining a settlement there, 
unless he gave notice in the manner directed by that statute, 
and a yearly hiring being afterwards, by the statute 3 and 4 
W. and M. c. 1 1, s. 7^ substituted for that notice; the parish. 



(1) See R. V. MiMenhaU, 3 B. and A. 374. (2) See R. ▼. Asbton, 2 Bott, 279. - * 

(3) St. Peter's in Oxford, v. Chipping Wycomb, 1 Stra. 528 ; R. v. East Isley, Burr., 
s. c. 722 ; R. v. Hedsor, 2 Bott, 297 ; in wbicb last Q9»» tbe master did not even know the 
place of tbe servant's residence. 

(4) Bisbop's Hatfield v. St. Peter's in St. Alban's, 2BQtt, 276. 

(5) R, 0. Batb £aston, Burr. s« c. 776, the case of a servant going with his master to a 
public watering place. In that case Lord Mansfield says^ that if R. v, Alton, Burr. s. c* 
418, decides the contrary, it Is wrong. 

(6) R. V. Apethorpei 2 B. Qnd C »95« See what is md by Hokoyd J« ia that case* 
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I say, into which a servant comes being still entitled to 
notice, or to an equivalent for notice, is still protected against 
a settlement being gained by any one who has not fulfilled 
the condition of law; that is, who has not been hired into 
that parish for a year. Now a servant who comes into the 
parish under a yearly hiring, although that yearly hiring 
took place elsewhere, is held to be hired into the parish for 
a year. But if he be not at any period of his residence a 
yearly servant, he can by no construction of law be deemed 
to have given the parish notice of his claim to a settlement there. 
Neither the 6. The servant cannot gain a settlement in any parish, in 
muter Dor the ^hich his master or himself are, during any part of the forty 

servant should j .,. j ,.£ / /i\ 

be during any days, residmg under a certincate. (1) 

part of the for- A certificate is an acknowledgment in writing, made on 

^^^^certU ^jjg pj^|. Qf i^j^y parish, that the persons therein named or 

Definition of a described are its parishioners. (2) 

certificate. The particular forms to be observed, in order to render this 

a valid instrument, will be hereafter mentioned. (3) At 
present we have only to consider the extent and operation of 
a certificate, as to the persons included in it. 
Any person in- ^ certificate takes effect by being delivered to the parish 
eluded in a for which it was intended, and into which the party removes, 
a^'ctntTficatid ^^^®® settlement is thus acknowledged* It is the delivery 
person from which makes him a certificated person. Consequently before 
the time when delivery, he, his servants and apprentices, are free from all 
wM^eiivenS ^^^^ restrictions as would, after delivery, prevent their gain- 
to the pa^uh. ing a settlement there. (4) 

Of the persons Next, as to the contents of the certificate. And 
deluded in a 1 . Suppose the certificate is to this effect. " We, the 
churchwardens, &c., do certify, &c., that A. is an inhabitant 
legally settled in our parish." This form of certificate 
covers not only A. but his family ; that is to say, his wife, 
whether the one he has at the time, or one of a second mar- 
riage ; (5) and his children, whether of the first or second 
marriage, (6) till they become emancipated, (7) and whether 
those children are born before or after the certificate 
granted^ (8) 

2. Next suppose the persons mentioned in the certificate 
are A., and C. D. E. his children, omitting B. who is one of 



(1) Stat. 12 Ann. st^t. 1. c. 18, stat. 9 and 10 W. c. 11. 

(2) ■ 



Stat. 8 and 9 W. 3. c. 30. s. 1. (3) Part II. 

U) R. V. Egremont, 14 East, 253. 

(5) R. V. Hampton, 5 T. R. 266. BuUer J., dissent as to the second wife after the 
husband's death. (6) lU v. Sowerby, 2 fiast^ 276. 

S7) For Emancipation, See Chap. Vill. 
8) R. V. Sherborne, Burr. s. c. 182. R. v. Darlington, 4 T. R. 797. 
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' them. In this case, B. is not a certificated person, because 
ejppressio unius est exclusio alterius. (1) 

In this case, C. D. E. are to be considered in the same 
situation as if they were .named in distinct certificates. 
Therefore all that is said of A. in the first case supposed^ 
applies to each of them. (2) 

III. Suppose the certificate is granted to a single woman^ 
and the child of which she is pregnant. Here, as a child in 
ventre sa mere is capable of being described, and the child is 
so described, the certificate extends to it though a bastard. (3) 

If it is granted to her, and the child of which she is preg- 
nant, and all other children she may hereafter have. In this 
case the certificate does not extend to younger children who 
are bastards ; for bastards are not included in the general 
words of the act. (4) 

Lastly, as to the modes by which a certificate may be 
discharged. 

A certificate may be discharged in four ways. First, it ^ certificate 
may be discharged by a new settlement being giuned by the wiU be dis- 
certificated person in the parish to which he comes; (5) or, charged, if the 
secondly, by a settlement being gained in a third parish. (6) Jew^ ^"cuie- 
Thirdly, it will be at an end if the certificated person is ment ; if he is 
removed by an order of Justices. (7) Fourthly, it will also be heTe7vM The 
functus officio, if the certificated person leaves the parish to parish without 
which he comes, without any intention of returning. (8) "ny intention 

The question then being, whether such a person is residing ®^ '•'"•"ning. 
under a certificate, resolves itself into these inquiries : 

First, is he named or described in any certificate ? (9j 
Or, if not named or described, is he part of the family of a 
person named or described in the certificate, and not the 
head of a family himself ? (10) 

Second^ has the certificate been properly executed and 
allowed ? 

Third, has it been delivered ? 
~~^~— ~~-^— — ^^^— ^^ - - — — — I — ■ - — — 

(1) R. V. StorriDgton, 7 T. R. 133. 

(2) R. V. Bath Easton, 8 T. R. 446, And see what is said by Le Blanc, J. in R. v. 
Thwaites, 1 M. and S. 672. (3) R. v. Ipsley, Burr. s. c. 650. 

(4) R. V, Mathon, 7 T. R. :U»2. The word in the act is *' family:* 

(5) See R. v. Keel, 2 Bott, 605, which decides that a settlement gained in the certifying^ 
parish, does not dischargee the certificate ; contrary ti> the former cases, R. v. Great Tor- 
ringtoD, and R. v, Keyusham, Burr. s. c. 428, 429. But this decision, in R. v. Keel, is 
disapproved of hy Lord Kenyon, in R. v. Heath, 5 T. R. 583, and yet he adhered to it in 
R. V. Ingworth, 8 T. R. 339, the two cases being exactly alike. 

. (6) See what is said by Lord Kenyon, in R. v, Ingworth, 8 T. R. 340. 

(7) R. r. Sudbury, Burr. s. c. 373. 

(8)R. V. Newington, 1 T. R. 354. See and consider R. v. Keel, 2 Bott, 605. R. v. St. 
Michael's Coventry, 5 T. R. 596. R. v. Ingworth, 8 T, R. 339, cases of temporary absence 
from* the certificated parish. "^ 

(9) See R. v. Tbwaites^ 2 M. and S. 669. (10) R. v. Mortlake> 6 East^ 397. 
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Fourth, does if continue in force? or is \tfimctnsfiffici0? 

If the answers to these inquiries coneur in making the 
master or servant a certificated person during any part of 
the 40 days, then the servant .cannot gain a settlement in 
the parish, which has received the certificate. 



CHAP. III. 

Of Settlement by jipprentkeship. 

FoandatioD of By statute 3 W. and M., c' 11. s. 8., it is enacted that ''if 
ascitlenientby any person shall be bound an apprentice by indenture, and 
appreaticeiiiip j,^jjj^jjjj. jj^ j^^y iQy^ or parish, such binding and inhabitation 

shall be adjudged a good settlement.'' 

To this statute if we add that clause respecting a resi- 
dence of forty days which was cited in a former chapter, (I) 
we have then before us the grounds upon which a settlement 
by apprenticeship principally rests, these statutes being 
limited and controlled, by subsequent acts, only in the less 
material parts. 

The following proposition embraces all the principal 

points, which are to be regarded in investigating this head 

of settlement law. 

Definition of a Any person, who, by deed to be duly stamped, binds him* 

apprenScesWp ^^^^ *^ apprentice for any time whatever to any other person, 

or who is bound an apprentice under certain restrictions, and 
when an infant, by parish officers or others thereto authorized 
by law, shall, by serving the master to whom be is so bound, 
or any other master to whom he is duly transferred, gain a 
settlement in that parish, in which he inhabits forty days 
during his service aa an apprentice, provided the master 
whom he serves is not a toU-coUector ; (2) and provided 
that parish is not, during any part of the forty days, pro- 
tected by a certificate. 
This definition '^^^^ ttkhitk proposition maybe divided into th& following 
consists of ones : 

L "^The ^Snd- Fi^st, a person may by deed, to be duly stamped, either bind 
lug; * himself an apprentice to any other person for any term what- 

(1) Pftge^. (2)Ckl^»I.^a 
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ever, or be bound, under certain restrictions, and when an 
infant, by parish officers or others thereto authorized by law. 

Second, any person, regularly bound apprentice, may gain 2. The service; 
a settlement by serving for forty days, either the master to 
whom he is bound, or a second master, to whom he is 
du]y transferred by the first ; or a third master, to whom he 
is duly transferred by the second, and so on ; provided such 
service to a second, or other subsequent master, can be con-* 
sidered a cotikinuation of the apprenticeship. 

Third, the settlement of the apprentice is in that parish in 3. The reti- 
which he has last completed a residence of forty days ; pro- ^*"<^* .®' ^^^y 
vided such residence be referable to the apprenticeship | and one pari>^^"* 
provided neither himself, nor the master to whom he is bound, 
nor the master whom he is serving, have the character of a 
certificated person in that parish ; and provided the master^ 
under whom a settlement is claimed, was not a toll* collector. 

f . A person may by deed, to be duly stamped, either bind Of thebindini^. 
himself apprentice to any other person for any term whatever, 
or be bound, under certain restrictions, and when an infant, by 
parish officers, or by others thereto authorized by law. 

There are, it appears from this proposition, only two There are two 
modes of constituting an apprenticeship; that is to say, by podesofbind- 
the party's binding himself, or by his being bound out on i°^y the parly 
the part of a parish, &c. I shall consider, in the first place, himself, 
those particulars in the binding, which are common to both ^' ^^ ***^*' 
modes; in the second place, those which relate only to one rized by^sta- 
of them. tute. 

There are three rules which govern both a binding by the In both cases 
partY himself, and a binding by others. They are these. 

1. lllat the binding must be by deed; 11. that the deed 
must be duly stamped, such stamp varying according to the 
nature of the binding or the circumstances of each case ; 
III., that the relation, constituted by the binding, should be 
the relation of master and apprentice. 

I. The binding must be by deed. Formerly, it was neces- the biudin^ 
sary for it to be by deed indented. But the statute 3 1 Geo. ^^^ ^ ^^ 

2. cap. 11., has dispensed with the indentures of the deed. 

II. The deed of apprenticeship must be duly stamped. And the deed 
From the 28th of June, 1694, to the 1st of May 1710, ^^^ ^ ^"^^y 

there existed only one kind of stamp, namely, the deed or of'^he stamp 
indenture stamp. in general. 

From the 1st of May, 1710> to the 10th of October, 1804, 
besides the former stamp, distinct and additional stamps 
were imposed, in respect of the apprentice-fee or con- 
sideration contracted for, upon all bindings except those of 
children placed out by any parish, or by or out of any public 

d2 
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charity. (1) Upon which bindings, only the indenture 
stamp continued to be required. 

From the 10th day of October, 1804, till the 10th of 
October, 1808, a new scale of duties was in force, and two 
or more distinct stamps were no longer necessar}\ The 
statute, (2) which imposed these duties, repealed all former 
duties, and exempted the bindings of parish apprentices, and 
of children bound out by or out of any public charity. And 
this exemption has been continued by subsequent statutes, (3) 
to the present time. 

From the 10th of October, 1808, to the 31st of August, 
1815, a higher scale was in force, but upon the same plan. 

And from the 31st of August, 1815, one still higher came 
into operation ; and upon this latter scale it is, that the 
duties upon apprenticeships are to be paid at the present day. 

Now in order to have a general, and at the same time a 
distinct view of the subject, let us see first what stamps have 
been at different times imposed upon parish bindings; 
secondly, what stamps have been imposed upon bindings at 
the expence of any public charity ; thirdly, what have been 
imposed upon all other bindings. 

1. Upon Parish Apprenticeships* 

fo'parisK From the 28th of June 1694, (4) to the present £ r. rf. 
preDticeships. ^^Y y ^H subsequent statutes having exempted such 

bindings ••••.006 

2, Upon bindings at tlie expense of any public charity. 
From the 28th of June, 1694, (5) to the 1st of £ ,. d. 

Of the stamp August 1698 006 

SHhe^xpt"?: , From the 1st of August 1698,(6) to the 1st of 
of any public August 1797, the further duty of 6d., making to 

charity. the 1st of August 1797 in all 10 

From the 1st of August 1797,(7) to the 10th of 
October 1804, if no greater sum was given with the 

apprentice than lOi., the same 10 

From the 1st of August 1797, to the 10th of 
October 1804, if a greater sum than 10?. was given 
with the apprentice, then an additional duty of 

10^., making in all 0110 

From the 10th of October 1804, (8) to the present 
day ... 006 

(1) See page 39. /2) Stat. 44 Geo. 3. c. 98. 

(3) Stat. 48 Geo. 3, c. 149. Stat. .'iS Geo. 3, c. 184. 

(4) By Stat. 5 W. and M. c. 21. s. 3. (5) Stat. 5 W. and M. c. 21 . 8. 3. 
(6) Stat. 9 and 10 W. 3 c. 25. s. 30» (7J Stat. 37 Geo. 3. c. lU. 8. K 
(8) Stat. 44 Geo. 3. c. 98. 
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3. Upon all other bindings* 

And first of the deed stamp. 
From the 28th of June, 1694, (1) to the 1st of « «• * of tbe stamp 

August 1698 6 upon all other 

From the 1st of August 1698, (2) to the second oT'^thf 'deed 

of August 1714, the further duty of 6d. making in stamp^ 

all to the 2nd of August 1714 10 

From the 2nd of August 1714, (3) to the 5 th of 
July 1757? the further duty of 6d, making in all to 
the 5th of July 1757 16 

From the 5th of July 1757,(4) to the 5th of July 
17/6, the further duty of 1^., making in all to the 
5th of July 1776 026 

From the 5th of July 1776,(5) to the 1st of 
August 1777, the further duty of 1«., making in all 
to the 1st of August 1777 3 6 

From the 1st of August 1777, (6) to the 1st of 
August 1783, the further duty of 1^. 6d., making 
in all to the 1st of August 1783 5 

From the 1st of August 1783, (7) to the 5 th of 
July, 1795, the further duty of Is,, making in all 
tothe5thof July 1795 6 

From the 5th of July 1795, (8) to the 5th of 
July 1797, the further duty of 1«., making in all 
to the 5th of July 1797 7 

From the 5th of July 1797, (9) to the Ist of 
August 1797, the further duty of 3^., making in 
all to the 1st of August 1797 10 

From the 1st of August 1797,(10) to the 10th of 
October 1804, if no greater sum than 10/. was given 
or contracted for with the apprentice, the same .0 10 

From the 1st of August 1797,(1 1) to the 10th of 
October 1804, if a sum exceeding 10/. was given op 
contracted for with the apprentice ; an additional 
10^. making in all 10 

Next, of the stamp in respect of the apprentice-fee, or of the «tamp 
consideration contracted for. — in respect of 

By statute 8 Ann, c. 9. s. 32. (made perpetual by statute ^'j® P^^?**""*' 
9 Ann, c. 21. s. 7.) From the 1st of May I7IO, to the lOth 9 s 32. "' ''' 
of October 1804. 
■ ■ - ■ - - -■ ■ - 

(1) Stat. 5 W. and M. c. 21, s. 3. (2) Stat. 9 and 10 W. 3. c. 25 s. 30, 

(3) 12 Ami, St. 2. c. 9. s. 21. (4) Stat. 30 Geo. 2. c. 19. s. 1. 

(5) Stat. 16 Geo. 3. c. 34. s. 5. (6) Stat. 17 Geo. 3. c. 50. s. 16. 

SStat. 23 Geo. 3. c. 58. s. 1. (8) Stat. 35 Geo. 3. c. 30. s. 1. 

StaC 37 Geo. 3. c. 90. 8. K . (10) ibid. (1 1) Ibid. 
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If a sum not exceeding 501. were given &c. with the 
apprentice j for every 20s. so given, a duty of 6d. 

If a sum exceeding 50/. were given &c.y with the appren- 
tice; for every 20«. of such excess, a duty of 1^. 

Aad in the latter case, it was necessary that there should 
be two distinct stamps; one denoting the 6d. duty, the other 
the U. duty, (l) 

And no stjBiinp was required for any sum given &c. with 
the apprentice, which was less than 2U«. (2) 

Under this statute, the indenture was directed to bear 

date upon the day of the signing, sealing, or other execution 

of the same. (3) And the following requisites were to be 

observed : 

Premium to be First, the full sum of money, or the full value of any thing 

inserted io the not being money, (4) received, or in anywise directiy or 

woSs^^'Bt *° indirectly given, paid, agreed or contracted for, was to be 

length. inserted in words at length in the indenture. (5) 

Within two Second, within two months after the date of the indenture, 

months, the the master or mistress, who by section 32, were the persons 

tbc'dnticl.^*^ to pay the duty, werje to bring or send the indenture either to 

the receivte-general at the head office, or to some collector 

of stamps, and pay the duties. 

If paid to the Hiird, if to the receiyer-rgeneral, the indenture was th^i to 

receiver gen- fee stamped. If to the collector, he was to indorse on the 

denture ^then indenture a receipt for the monies paid, in woi*ds at full 

to be stamped, length, bearing date.thq day on which such payment was made, 

to *th* ^°^!*u" *"d was tp subscribe hie name thereto, and deliver it back to 

in fifty 'miles ^hc person who brought it. (6) After which, for the purpose 

of the bills of of Stamping, the indenture was, if within 50 miles of the 

"e^^am* d^ ^'^^® ®^ mortality, to be brought to the head office within three 

within tEree months after the date of the deed ; if at a greater dfetance, 

months ; be- then witiiin SIX months. (7) 

mUes ^within Upon these enactments we are to observe that, although 
six months. the Statute says, that indentures which have not the full 
The indenture sums inserted, or upon which the duties have not been, paid, 
sums^ were not ^ which are not Stamped within the time there limited, shall 
inserted; or if be void, and not available in any court or place, or to any 
the duties purpose whatsoever ; (8) notwithstanding this, it has been 
o/th° stamps ^^^ ^^^^ ^^ ^^^ inserting in words at length the full sum 
aMxed within received or contracted for, does not make the indenture 
the appointed void. (9) But in other cases, it seems to be assumed that liy 
such an omission it would be absolutely void. (10) And the 



« » ^ I*. 



(1) 8 Ann, c. 9. s. 36. (2) Baxter v. Faulam, 1 Wils, 129, 

(3) 8. 35. <4) s. 45. . (5) s. 35. 

(6) 8. 37. (7) 8. 38. . (8> s, 3d. 

(9) R. V. North Owram, Burr. & c 145. <10} See R. v. OacHt>y, 1 B^ and A, 477^ 
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words of the lU^t aeem to show that the same would be 
the effect, if the iadenture were not stamped, (1) or if the 
duties were not paid within the appointed times. If the 
duties have not been paid at all, the indenture could not be 
given in evidence, by the general policy of all the stamp acts. 

As to the paying duty upon the value of any other thing, Daty to he 
not being lawful mon^y of Great Britain, received or con- P*j<' "P°!* ^ 
tracted for, this general rule is laid down ; that when instead premium 
of money such other equivalents, as a horse or other valuable when it is not 
thing of that sort, are given to the master by way of pre- y* ™°?5^' 
mium, there a duty ought to be paid for them. (2) But meaning of 
where meat, clothes &c., are to be provided by the friends of this section, 
the apprentice, (3) or where a sum of money is paid before- 
hand to the master, for the purpose of clothing him ; (4) or 
where part of the apprentice's earnings are reserved to the 
master ; (5) in these cases no duty is payable, because there 
is not anything given to the master. 

It waa at one time supposed, that where clothes or the like 
were to be provided by the friends of the apprentice, there 
should be an equivdent in what was allowed by the master, 
in order to exempt the indenture from the duty. (6) But 
this doubt has been since removed ; (7) and the rule is to be 
taken absolutely, as stated above. 

Under this statute <tf Ann, then, we are to see, i. that Requisites un- 
the indenture is upon stamped paper ; ii. that the premium Ann^cap! Q^in 
is inserted in words at full length ; iii. that the duties have order to gain 
been paid ; iv. that it has the proper stamp or stamps in ^ settlement. 
proportion to the amount of premium ; v. that it has been 
stamped within the time limited ; vi. that the duties have 
he^n paid within the lime limited* 

The exception, before mentioned, of parish apprentices Exemption of 
and children bound out by a public charity, who are ^^f''''*^*^*^, 
exempted from this duty in respect of tlie money paid with ^ parish or by 
them, speaks of them as apprentices placed out at the public a public dia- 
charge of any parish or township, or by or out of any public ^^^^ jJ^P^ 
charity. (8) Which exemption, it has been determined. Meaning of 
I. extends to all apprentices, the expence of whose binding t}»'8 exemp- 
is sustained by the parish, though they were not regularly ^^^' 
bound out as parish apprentices ; (9) and ii. is not confined 
to permanent public charities, but holds good where there is a 



(1) (Caerden v, Leyland) Curenden v, Laland, 2 Stra. 903. 

(2) R. V, Leighton, 4 T. R. 732, andsee what is said by Aston, J. in R. v, Portsea, Burr. 
B.G.eSS. m R. y. LeigbtoD, 4 T. R. 752. 

(4) R. V. North Owram, Burr. s. c. 145. (5) R. v. Wantage, 1 East, 601. 

(6) See R. v. Portsea, Burr. s. c. 834, and K. v. Waltpo^ 3 T. R. 515. 

(7) R. V. Le^toQ, 4 T. R. 732. (8) s. 40, 
(9) R, V, St^P^rox ia Dartoaoutb, 4 T. R. 196. 
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In th£se ex- 
cepted appren- 
ticeships, the 
premium need 
not be insert- 
ed. And why. 



Stdmp duties 
under stat. 44 
Geo. 3. c. 98. 



Stamp duties 
under stat. 48 
Geo. 3. c. 149. 



s» 



d. 



fund provided by a voluntary annual subscription, (1) or 
where money is left by will for the purpose of such binding ; 
as in one case where the bequest was in these words : ^^To 
Clifton 50L to be given as my brother thinks fit } some of it 
to put out children apprentices." (2) 

It has also been decided that, as the statute exempts the 
apprenticeships above mentioned from paying duties upon the 
premium or consideration money, it is not necessary to set 
out such premium in the indentures ; the insertion of the 
premium being required for no other purpose but to ascertain 
the amount of the duty. (3) 

On the 10th day of October 1804, the duties given by 
the statute of Anne ceased. All former duties upon inden- 
tures were repealed ; and a new duty was imposed according 
to the following schedule : (4) 

Upon every indenture of apprenticeship, where £ 
the sum or value given, paid, contracted or agreed 
for, did not exceed lOi. ; a^ucy of • . • • • 
Exceeding 101. and not exceeding 20/. • • • 1 
Exceeding 201. and not exceeding 50/. • • • 2 
Exceeding 502. and not exceeding lOOi. • « 5 
Exceeding 100/. and not exceeding 3002. • .12 

Exceeding 300/. . • .20 

The same observations may be made respecting the duties 
payable upon the premium in this statute, as in the former 
one. (5) 

If the apprentice agreed to allow his master two shillings 
a week, receiving himself wages from the master, so that this 
sum was in fact a deduction from the wages, such an allow- 
ance was not to be considered as a premium, (6) and therefore 
no duty was to be paid upon it. 

These duties continued until the 10th day of October 
1808, from which day a new scale of duties came into opera- 
tion by statute 48 Geo. 3. c. 149. By this statute, schedule, 
part I., were imposed the following duties, viz. : 
Upon apprenticeships where the premium did 

not amount to 30/. • • • • 

Where it amounted to 302. and was under 502. 

502. 1002. 

1002. 2002. 

2002. 3002. 

300/. 4002. 
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(1) R. V, St. Mathews, Bethnal Green, Burr. s. c. 574* 

(2) R. V. Clifton upon Dunsmore, Burr. 8. c. 699. 

(3l R. V. Oadby, IB, and A. 477. (4) Stat. 44 Geo. 3. c. 98. sched. A. 

(5) See page 39. (6) R. v. Bradford, 1 M. and S. 15L 
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Where it amounted to 400L and was under 500L 20 

500/. 6001- 25 

600/. 800/. 30 

800/. 1000/. 40 

1000/. 50 

In the event of there being no premium to the master^ 
then if the indenture did not contain more than 1080 words^ 
there was a duty of 15 shillings. 

And if it contained more than that quantity of words^ there 
was a duty of U. \0s. 

And where there were duplicates or two parts of such 
indenture^ each part was charged with the duty imposed by 
this act, in all cases where the duty did not exceed thirty 
shillings. And where it exceeded that sum, ^nly one part 
was charged with the ad valorem duty ; and the other part 
was charged with a duty of 1/. 10^. 

These latter duties were in force till the 31st of August Stamp duties 
1815, when by statute 55 Geo. 3. c. 184. the following Geo*3*?'i8? 
duties were imposed. And these are the duties which at the 

present day are to be paid upon indentures of apprenticeship. 

£ s, d. 
If the premium does not amount to 30/. • 
If it amounts to 30/. but not to 50/. • • 

50/. 100/. 

100/. 200/. 

200/. 300/. 

-3001. 400/. 

400/. 500/. 

500/. 600/. 

600/. 800/. 

800/. 1000/. 

1000/. 

Where there is no premium : 

If the indenture does not contain more than 
1080 words, a duty of 1 

If it contains more than 1080 words, . . • 1 15 

III. The relation constituted by the binding should be the The reUtion 
relation of master and apprentice. ^^U8*t^bl!*th t 

If the binding be in other respects unobjectionable, it may of master and 
still, perhaps, be a question whether the relation constituted apprentice. 
'by the deed be really that of master and apprentice. If that 
relation be not properly constituted, however, the contract 
may enure to give a settlement, as being a contract of hiring, 
it will not lay the foundation of a settlement by appren* 
ticeship. 
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The questioDj as to the relation intended to be created^ 
more frequently arises upon indentures which are in some 
respect defective, or upon contracts which are not by deed. 
And in either of these cases, if the intention of the parties 
were to create an apprenticeship, no settlement could be 
gained at all. For by the hypothesis it is not a good appren- 
ticeship ; and that which was intended to be a contract of 
apprenticeship, cannot be converted into a hiring as a 
servant.' (1) 
The indenture But although the question most usually arises in this 
terms *^h!ch ^'^^^P^* ^* *® ®^*'' necessary, even when the indenture is free 
create this re- ffom all such objections, to see that it contains such apt 
lation. terms as are required by law to create the relation of master 

and apprentice. We must therefore consider, in each case 

as it arises, the terms of the contract, and the legal import 

of those terms. 

iDstruction is If a cpntract has for its object the instruction of the party 

** object of ^iio is ^ learn, it is a contract for a real or intended appren- 

:s.;r*-*«" ticeship. (2) 

Service is the If the principal object appear to be a service to be performed 

objectof a hir- ^ ^j^^ master, it is a contract of hiring as a servant, notwitii- 

standing mention is made in the contract of the master 

teaching, and the Servant learning any particular art or 

business (3J 

Mode of deter- Now, to descend to particulars ; if the contract is in some 

question. respects equivocal, and a premium is given to the master, 

that is a circumstance which evinces an intention in the 

parties to constitute an apprenticeship. (4) 

Moreover, if no premium be given, yet if the party serving 
is to receive no wages, that seems to be a circumstance tend- 
ing to show that it is an apprenticeship rather than a hiring ; 
since it h more usual for apprentices than for hired servants 
to work without wages. 

And though the party is to receive wages, and though 
there is no prtraiuin given, there may, jiotwithttanding, be 
other circumstances in the case which show that the intention 
was to constitute an apprenticeships as in the following 
example : 

A. proposed to B.'s mother to take her son, then a boy^ 

to karn hb business. B. was to serve him four years, to 

4 board and lodge with his mother, and to have half of what he 



^»*" 



(1) See hiring and servioe, p. 16, 

(2) R. V. Mountsorrell, 2 M. and S. 460^ R. v. Bilborougb^l B. and A. 115. 

(3) R. V. Burbach, 1 M. and S. 370. 

(4) R.t;.LaindoD,8T.R.379,aadMea.v.M«iDt8ondJ,2M. iHid6.4fiO. SsealsoR. 
V. Higlmam, 2 Bott, 371. 
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eUnied. Now, so far the circumstancei were equivocal. But 
it also appeared) that the mother's poverty alone prevented 
the execution of indentures. This fact clearly shows, that it 
Was the intention of the parties to contract the relation of 
master and apprentice. (1) 

The case of R. v. Little Bolton (2) upon this subject has 
with some reason been called an anomalous one. (3) In 
this case, A. agreed to teach B. to weave counterpanes, if 
B« would work with him two years and a half, or three years. 
B»'s earnings were to be divided between them, and he was 
to find himself in meat, drink, washing, and clothes. The 
reason given by Lord Mansfield, in this case, for deciding 
that it was not an intended apprenticeship, is this : that 
all former cases of apprenticeship, which were holden to be 
defective, and not convertible into hiriiigs, speak of the party 
us 4n appretiticey and that he was to serve as such. 

It must not be supposed that Lord Mansfield here intended 
to say that no contract of apprenticeship could be formed, 
unless the word apprentice were introduced in it. He could 
tmly mean that it must be collected from the words of the 
contract, whether or not the party were to serve as an 
apprentice. (4) 

The caise of the R. v. Little Bolton has been reluctantly 
followed by the Court of King's Bench only when the cir- 
cumstances were precisely the same. (5) It seems, therefore, 
Uiat in all cases, which are in any degree distinguishable 
from the case of R. o» Little Bolton, we are at liberty to 
construe the intention of the parties, according to the real 
import of the terms which they employ $ and that we are to 
consider only what is the main object and the substance of 
their agreement. 

In the next place, as to those particulars which relate only Roles in the 
to a binding by the party himself, there are three observa* Wuduf * mira- 
tions to be made : self. 

I • ThsX the apprentice may lund himself to any person what* 
ever ; and may himself be of any age above the age of nurture. 

II. That the binding need not at any time have been for 
seven years, the period mentioned in the statute 5 £3iz. c. 4. 

lit. Hiat the apprentice, in order to bind himself, must 
execute the deed of apprenticeship j and that by so doing he 
completes the binding, to which therefore the execution by 
the master or by any other person is not in any way necessaiy, 

(1) R. V. St. Margaret's King's Lynn, 6 fi. and C. 97. (2) 2 Bott, 222. 

(3) By Lord Kenyon, in R. v. Laindon, 8 T. R. 383. 

(4) By Lammce, J. in R. v. Laindon, 8 T. R. 385. 

(5) R.V. £ccle8toD>3£a8t^298. 
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He may bind i. The apprentice may bind himself to any person what* 

Se'S^wn^wUfr^ ever. Whether the master be a person who, by the statute of 

ever. Elizabeth, has a right to take an apprentice, or whatever his 

age or condition may be, is quite immaterial. The master 

may be residing under a certificate, and this jcircumstance 

does not render the binding ineffectual for the purpose of a 

settlement, though, as will hereafter be shown, no settlement 

can be gained in the place where the certificate is in force. 

And his own The age of the person binding himself is also immaterial, 

fff®» P""**^'*^®^ so as he be not under the age of seven years. (1) An infant 

der seven, is ^^y ^^^^ himself, since it is for his benefit. (2) 

immaterial. ii. The binding need not at any time have been a bind- 

need nof'"? '"6 ^^^ ^ts^n years, the period mentioned in the statute 5 

any time have EHz* C. 4. 

been abinding This regulation in the statute of Elizabeth is now repealed, 

^yl^T"" ^y statute 54 Geo. 3. c. 96. s. 2. But even before that 
repeal, it was held to be a regulation which did not render a 
binding for a less term absolutely void, but only made it 
voidable at the election of the parties. (3) And the statute 
of Elizabeth did npt apply at all to the binding of adults. (4) 

An apprentice m. The apprentice, in order to bindhimself, mustexecute 

seTf/must«I the deed of apprenticeship. 

ecute the in- With respect to an infant, we have before seen that he 

denture, whe- may bind himself. In order to. do this he must himself 
tner an ufant * 4.u j j 

execute the deed. 

A father has no power to bind his son apprentice without 

his assent. (5) And that assent must be testified by the 

execution of the indenture; (6) nor is his adoption of the 

contract, by serving under the indenture, tantamount to 

execution ; for an infant cannot be bound by ^matter in 

pais. (7) 

Or an adult In the case of an adult also, the onlv valid mode of bind- 

ing is by executing the indenture. Audit has been adjudged, 

in this case too, as well as in that of an infant, that serving 

under the indenture cannot supply the want of execution (8) 

For the statute 3 W. and M . c. 11, which gives the settle* 

ment by apprenticeship, requires that the person who is to 

gain it should ^^ be bound an apprentice by indenture." Now 

a party cannot be said to be bound by indenture, who is not 



rn Chap. I. page 2. (2) Newbury v. St. Mary's Reading, 2 Bott, 363. 

(3) R. V, St. Nicholas in Ipswich, Burr. s. c. 91 ; R. v. Evered, cited by Lord EHenbo- 
xough in Gray v. Coakson, 16 East, 27. See Whelpdale's case, 5 Co. 119, for the general 
rule as to what is void, and what is only voidable. 

(4) Smedley r. Gooden, 3 M. and S. 189. (5) R. v. Amesby, 3 B. and A. 584. 
^[6) Per Best, J. in R. v. Amesby, 3 B. and A. [7) R. v. Arnesby, 3 B. and A. 584. 
tS) R. V. Ripon, 9 East, 295. 
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liable under it for covenant broken. If he does not execute 
the indenture, but only acts upon it without execution, he is 
not liable under it for covenant broken, but is only liable 
under the implied contract raised by the benefits which he 
takes under it. (1) 

By the execution on the part of the apprentice, the binding 
is complete. Neither the master to whom he is bound, (2) 
nor the father or other person who may take part in the 
matter, need add their execution to the indenture. 

Lastly, as to those particulars which relate exclusively to 
the binding of parish and other apprentices bound by public 
authorities. And first of parish apprentices. 

Before the 1st. of October 1816, the binding of parish Of parish ap* 
apprentices was principally regulated by the statute 43 Eliz. pwntices 
c. 2. s. 5. From that day, the binding is under the statute 
56 Geo. 3. c. 139. 

1 shall consider these statutes separately, taking care to 
state only such enactments as are necessary to be observed, 
in order to make the deed valid and effectual, for the purpose 
of gaining a settlement. And I shall omit all such parti- 
culars in these, as well as in other statutes, which consist 
only of directions or instructions to magistrates or parish 
officers. 

First, then, by the statute 43 Eliz. c. 2. s. 5. '^ the church- bound under 
wardens and overseers, or the greater part of them, by the ■***• ^3 £lis. 
assent of two justices, one of whom must be of the quorum, ^' 
may bind any such children, whose parents they shall judge 
not able to maintain them, to be apprentices where they shall 
see convenient, till such man-child shall come to the age of 
24 years, '* (altered by statute 18 Geo. 3. c. 47« to 21 years) 
^^ and such woman-child to the age of 21, or marriage ; the 
same to be as effectual to all purposes as if such child were 
of full age, and by indenture of covenant, bound him or 
herself." 

Under this statute, besides the proper stamp, which has Requisite* un- 
been before mentioned, (3) it is necessary ; i. that the ^^^^ *"** ***' 
greater part of the churchwardens and overseers should 
execute the indenture ; ii. that two justices should allow it; J^^Jj^^cutM^ 
III. that one of these justices should be of the quorum. the %Tt2XtT 

I. The greater part of the churchwardens and overseers p«rt of the 

®^ ^, .^j , churchwar* 

must execute the nidenture. dens and over- 

Now, the greater part of the churchwardens and overseers seers. 



I 



1) This is the arguraent of Holroyd, J. in R. v. Amesby, 3 B. and A. 
2j R. V. St. Peter's on the HiU, 2 Bott, 367» (3) Page 36» 
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means the greater part of the aggregate body of church* 
wardens and overseers, (1) and not the majority of each of 
those classes. Whether the majority, required to make a 
good binding, should be a majority of those originally ap- 
pointed, or of those who were churchwardens and overseers 
at the time of the binding, seems to be a matter of some 
doubt. (2) 

Suppose an indenture is executed by one person only as 
churchwarden, and by one person only as overseer ; this, by 
intendment of law, may be taken to be the greater part of 
the churchwardens and overseers ; for, since by custom there 
may be one churchwarden. (3) it may be intended that there 
is such a custom in this case ; and it may be further ihtended 
that, originally, two overseers were elected according to the 
statute, (4) but that one of them died before the binding took 
place ; and it may be still further intended, that the deed 
was executed before another overseer was appointed in his 
place. (5) 

The statute 43 Eliz. c. 2. requires that there should be 

overseers distinct from the churchwardens. (6) Now, in some 

parishes, it is the practice to appoint only two persons, who 

Are to act in the capacity of churchwardens as well as of 

overseers ; and in others there are three officers, one of 

whom is both churchwarden and overseer. In these cases, 

the execution of the indenture was not valid, until the statute 

By Stat. 51. G. 51 Geo. 3, c. 80. came in aid of the defect. That act, 

3. c. 80. Deeds ^j^^ ^\^ construction which has been put upon it, (7) give 

parisboffice^s, cffect to all deeds of apprenticeship which have been exe^ 

vrho act both cuted by parish officers acting in the double capacity of 

den?"ndover- churchwardens and overseers. Which statute applies not only 

seers are ren- to all indentures executed since the passing of the act, but 

dered valid. (o all previous indentures also, provided no judicial decision 

had before that time taken place upon them. (8) 
Indentures ex- There are some townships, hamlets, and chapelries, which 
ecuted by per- maintain their poor wirfiin their own Uraits, and separately 
JhemTelveV^ * fro^n the parish of which they form a part ; and it has some- 
churcbwar- jtimes happened that indentures of apprenticeship have been 
executed by persons who style themselves churchwardens of 



(1) Assumed inH. v. Whitchu'rcb, 1 Manning^ and R. 472. See R. v, Hinckley, 12£a9):, 361. 

2) See R. v. Catesby, 2 B. and C. 817. 

3) R. v. Hinckley » 12 Eastj 361. 
4} Stat. 43 Eliz. c. 2. 

5j R. V. Catesby, 2 B. and C. 814. 

6) R. v. All Saints, Derby, 13 East, 143. 

7) R. V, St. Marg^aret'a, Leicester, 2 B. and A. 200. 

8) Stat. 51 Geo. 3. c. 80. s. 2. 
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the township or hamlet^ or chapel-wardens of the chapelrj, den§»&c.,ofa 
which persons have not been sworn into that office, but ^''who'aNi' 
only into the office of churchwarden of the whole parish, iofactycburch- 
Indentures, executed by persons in this predicament, are '»arden§ofthe 
rendered valid by the statute 54 Geo. 3* c. 107.> whether ^endereld^vaiid 
those indentures were executed before, or whether they have bysut.54Geo« 
been executed since the passing of that act. The act, how- ^* ^ ^^^* 
ever, requires that the chnrchwardens, thus executing inden- 
tures by a wrong title, should really have been sworn into 
one or other of the offices ; that is, either into the office of 
churchwarden for the whole parish, or into the office of 
churchwarden or chapelwarden of the smaller district. 

The same statute, in section 2, gives to the actual over- Itidmitmu, 
seers and churchwardens or chapel-wardens, acting or ap- S[*^"2* ^f 
pointed for the smaller district, the . same power of binding ^he smaUer 
apprentices, which was bestowed by the statute of Elizabeth district, are bv 
upon the officers of the whole parish, and declares all inden- ^{^^ ^St^ 
•tures, already executed in that manner, to be valid and ef- eiaredVaHd. 
fectual. 

In thia statute too, it is directed that no settlemmit, upon 
which any order had been before that time duly made, should 
be affected by any thing which the act contained. 

The churchwardens and overseers of a parish, which has Tbs bindiaf 
united with others under stat. 22 Geo. 3. c. 83., and for ^j^J^Jj^^^ 
which a guardian has been appointed, are still competent to aens and over- 
bind parish apprentices as before. For though the seventh BMrt,nutwhh- 
section of that act prohibits the churchwardens and overseers J[*^^^j Jui 
from interfering in the care and management of the poor; of the poor ub- 
yet the thirtieth section enacts, that when poor children are ^^' *<«(• 22 G. 
-of sufficient age to be bound apprentices, they shall be placed ^* 
out at the expence of the parish, ^ according to the laws in 
being," and one of these laws is the 43 Elia. e. 2. (1) 

In this case it is not necessary that the guardian should And the ruar- 
sign the indentures. (2) ^/" »««3 not 

II. Two justices of the peace are to allow the binding of t^' binding 
the apprentice, which allowance of the binding, or assent to to be allowed 
it, must be testified by their signatures, (3) and being a ju- ^^^^ ^***" 
dicial act,should take place when they are together.(4) If they 
are not together when they sign the indenture, they must, at 
least, meet and consult together upon the propriety of allow- 
ing the apprenticeship. If one magistrate signs the inden* 



(1) R. V. Lutterworth, 3 B. and C. 487. 

[2) Ibid. 

(3) R. V. Saltern, 1 Bott, 6t9. E^ BuUer, J. 

[4) R.v.Ham8taURidware9 3T.R.3S(K 
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Who ought to ture when alone^ and is afterwards present when the other 
for^tiie^^pur-'^ executes it, and they concur in thinking the binding a pro- 
pose, this be- per one, this is sufficient. (1) If they never meet together 
ing a judicial ^ deliberate upon the subject, the allowance, and conse- 
quently the binding, are clearly bad. (2) 
III. One of these justices must actually be of the quorum. 
One of the It is no longer necessary to state, upon any occasion, that 
'fti'^** *** ^^ this is so; (3) but if the fact is otherwise, and is proved to 

lequorum. ^^ otherwise, it is a defect which vitiates the indenture. 
The other di- With regard to all other directions given by the statute 
'taf**43*'El^* ^^ ^^^^* ^^^ binding parish apprentices, it is not necessary 
need not be that they should be closely followed ; any defect therein not 
strictly fol- tending directly to invalidate the indenture, but only to ren- 
fewed. jgj. j^ voidable at the election of the parties. It has been 

decided that the binding of a woman-child to the age of 
S^^make Ae twenty-one, without adding the alternative of marriage, (4) 
indeuture and the binding of a boy till twenty-three, instead of twenty- 
voidable only, four, (5) were not bindings absolutely void, but only void- 
able; and the same of an unlimited binding of a parish 
apprentice. (6) 
Of bindingpa- In the second place, of binding parish apprentices under 
tkS^unT^'the Statute 56 Geo. 3. c. 139.; that is, of all bindings after the 
Mat. 56 Geo. 3. 1 st of October, 1816. 

F ^^\\ d' ®y ^^'® statute, section 1 1, it is enacted, that any binding, 

Sn^^ich th^' '^y wason of which an expence is incurred by the public funds 
parish funds of the parish, }s to be approved of by two justices, under their 
th*' o8r*is ^to ^^^^^ ^^^ seals, (7) according to the provisions of the statute, 
be allowed by ^ E^i^* c. 2. and of the statute of Geo. 3.; so that, if an. 
two justices, indenture is in every other respect a regular one, if it is exe- 
cuted by the apprentice, has the proper stamp, &c., it may 
be still a matter of inquiry whether any part of the premium 
has been paid, or any of the expences attending the inden- 
ture have been defrayed by the parish. If the parish fund 
has been at any charge by means of the indenture, the in- 
denture is not good, and no settlement can be gained under 
it. (8) 
The word In this statute, it is to be observed that overseers only are 

overseer in gpofcen of. By section 18, this word overseer is made to 
comprise all churchwardens having the power of overseers ; 



(1) R. V. Winwick, 8 T. R. 455. 

(2) See R. v, Hamstall Ridware, 3 T. R. 380; and R. Winwick, 8 T. R. 445. 

(3) Stat. 26 Geo. 2. c. 27. 

(4) R. V.St. Petrox, Burr. s. c. 248. 

(5) R. V. Chalbury, 1 fiott, 610. 

(6) R. V. Woolstaoton, 1 Butt, 610. 

(7) R. v. Stoke JDamarel, I Man. and R. 4.'>8. 

(8) S. U. ; and see s. 5. . 
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and all that is enacted in the statute respecting any parish or *^i« ^ " ^ 
place, is extended to every incorporated or other district for p^se all 
the maintenance of the poor ; and the officers of any such dis- churchwar- 
trict, having power to bind apprentices, are made subject to j|.^°J"^j.j j^ ^^^ 
all the rules in this act laid down, respecting overseers of tended to dis- 
the poor. This enactment does not appear to bestow on tricts; but it 
the officers of incorporated districts any powers for the bind- ^^y' JJ°* ™* 
ing of parish apprentices, beyond what they possessed before era of binding 
the passing of the act. (1) to *!>« ?^^^^^ 

As to the particulars required by the statute in the binding ^ ^^^^^ "' 
of parish apprentices since the 1st of October, 1816, they 
are as follows: — 

I. It is not lawful for any parish officers to bind out any Child to be 
child as parish apprentice who has not attained the age of ^"^y*"*® • 
nine years. (2) 

II. Two justices of the county or place in which the child's Two justices 
parish is situated, are to make an order, declaring that the ^der*for *tbe 
intended master is a fit person to whom the child may pro- bindings of the 
perly be bound, and that the overseers are at liberty to bind ^^^^* 

the child accordingly. (3) 

If the parish to which the child belongs is not more than Distancewith- 
forty miles from the city of London, the child cannot be *° yi^^ch the 

,'', •^-, ii» master shouia 

bound to any person out of the county, who lives at a greater be liviDg. 
distance from the place than forty miles. (4) 

If the child's pafish is more than forty miles from London, In what case a 
then the two 'justices may make a special order for binding special order 
the child apprentice at a greater distance than forty miles, l^lt be made. 
This order must distinctly specify the grounds upon which 
they think fit to allow of a binding at that distance. (5) In 
the computation of this distance, wc are only to attend to Distance how 
what may be termed territorial counties; and cities, &c., tobecomput- 
which are counties in themselves, are to be reckoned as part 
of the terrritorial county in which they are situated ; and the 
same of districts which belong to different counties from . 
those within which they are inclosed ; thus, for instance, 
the town and county of Southampton is to be reckoned as 
part of Hampshire ; and the district A., which belongs to 
county A., is to be considered as part of B., the county by 
which it is surrounded. (6) 

III. According to Holroyd J., notice of the intended bind- Noticcaccord- 
ing should be given to the overseers of the master's parish, j°^to*be°ffiven 
although it be in the same county ; (7) but this construe- to' the over- 



(1) See p. 47. R. v, Lutterworth. (2) Sect. 7. (3) Sect. 1. (4) Ibid. 

(5} Sect. 1, and see sect. 5. (6) Sect 4. 

(7) R. V, Newark upon Trent, 3 B. and C. 70 ; Abbott C. J. thinks otherwise. 
Ibid. 87. See sect. 2. . 
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seen of the tten of the act is open to the objection urged by Abbott C. J., 
riTh^Tn' all i»^ It- »• Newark-upon-Tfent, (1) namely, that the notice is 
cases. made to be given after the order, which is the important 

Objection to ^ct ; and that when the overseers have appeared before the 
tion. justices, there is nothing left to be done by them but the al- 

lowance, which is only a ministerial act ; whereas, it would 
have been more fitting that the notice should be given in the 
first instance. 
The two ius- IV. The two justices are to sign their allowance of the ?n- 
tices to allow denture, before it is executed by any of the other parties 

before execu- ^, ^ /n\ J J * 

tion of the in- thereto. {£) 

denture by v. If the child is bound to a jnaster who lives within some 

If *Ae* master ^^^'^ough or liberty, the justices of the county in which the 
lives within a borough or liberty is situated, may allow the indenture, not- 
borough, &c., withstanding the justices of the borough or liberty have, in 
the ^county* ^ Other respects, exclusive jurisdiction : (3) and this rule ap- 
inay allow the plies both to a binding in the same, and to a binding in ano- 
ludeuture, un- ther county, (4) the justices, who are, as we shall presently 
parish be also ®®®j ^ allow the indenture in the latter case, having, for this 
in the bo- purpose, the same jurisdiction within boroughs and liberties, 
roa^h. as that bestowed upon the justices, of whom I have been 

hitherto speaking. 

But if the binding parish be in a borough, the justices of 

which have exclusive jurisdiction, then the original order for 
If the binding the binding, and the first allowance of the indenture, must 
in Mjother**^^ ^ ^J ^^^ justices of the borough. (5) 

county, it Vf • If the child IS bound to any place out of the county or 

r"* d ^i^ h" ^*^^™^> ^^ ^^ *^y P'^cc where the justices have not jurisdic- 
two justices ^ ^'on, then it must be allowed also by two justices of such 
of that county, other county or district. (6) 

Neither of vir. Neither of the justices of the county into which the 
thcM justices apprentice is bound should be engaged in the same business, 
same business employment, or manufacture in which the master is engaged. 
as the master. If he is SO, he is not competent to allow the indenture. (/) 
Before allow- vfii. No justice of the second county or district is to allow 
lasT ^u thf^s* ^^ indenture, unless the overseers of the place where the 
notice must Child is to be bound have received notice of the intended 
be given* to binding. (8) And the notice must be proved (of admitted, 
of the^^mas- ^" ^^^ presence of the justice, by one of the overseers,) before 
xe^i parish, the justice shall sign the indenture. (9) 
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1) 3 B. and C. 86-7. (2) Sect. 1, 

[3) Sect. 3 ; and R. v. Newark-upon-Trent, 3 B. and C. 59. 

[4) See R. v. Newark, 3 B. and C. 73. (5) See R. v. Newark, 3 B. and C. 85. (6) Sect. 9. 

(7) Sect. 2, and quere, does this apply when the child is bound in its own county ? 
thought not to do so by Abbott C. J., in R. v. Newark-upon-Trent, 3 6. atid C, 84, and by 
HolroydJ., ibid71. 

(8) fi, V. Newark-opota-Trent, 3 B. and C. 59, by three Justices, Abbott C. J. dissenting. 

(9) Sect. 2. 
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IX. In all indentures under this statute, the order of the 9*'*'®^ ®^ i"^' 
Justices for binding the child must be referred to by the date bhTdine^to^be 
thereof and the names of the justices. (1) referred to in 

X. The indenture must be executed by the greater part the indenture, 
of the churchwardens and overseers. be executed as 

The statute of Elizabeth is not repealed by this statute of under stat. 43 
George 3; nor are any other persons introduced, nor is ^**^* 
any new mode pointed out, for executing such indentures. 
The statute of Elizabeth must therefore be looked to, in 
order to ascertain the mode of execution. Upon which sub- 
ject, some observations have already been made. (2) 

If there is a defect in any one of these ten requisites, the Any defect in 
indenture is absolutely void. liteswiUmake 

For, with respect to the first requisite,— I mean the age the indenture 
of the child, — the statute saying that it is not lawful to bind ^^^^' 
a child under the age of nine years, it is quite clear that no 
legal or valid binding can be effected where the subject of it 
is so expressly placed out of the authority given to parish 
officers and magistrates. 

With respect to the remaining points, except the last, they 
all depend upon the fifth section of the statute, which enacts 
that no settlement shall be gained, unless such order shall be 
made, and such allowances of such indenture shall be signed, 
as thereinbefore directed. Therefore, if the order, or the 
allowance, or the indenture itself, be not respectively that 
which the statute directs, the defect is fatal to the settle- 
ment. (3) 

And with regard to the last requisite, namely, the execu- 
tion by the greater part of the churchwardens and overseers, 
that stands as it did before the passing of the statute of 
George 3. Being essentially necessary then, it is essentially 
necessary now. (4) 

There are two cases in which the regulations for binding 
out poor apprentices are somewhat different from those 
above mentioned. These are : — u The case of apprentices 
to the sea-service, ii. The case of apprentices bound to 
chimney-sweepers. 

/. Of apprentices to the sea-service. Any boy of the age Of apprentices 
often years or upwards, who is chargeable to the parish, or ^, thesea-ser- 
whose parents are chargeable, or who begs for alms, may be who may be 
bound to any subject, who is master or owner of any vessel bound. 
that is used in sea-service, and which belongs to some port 
id Engl a nd w Waks, or to Berwick- upon*Tweed f and such 
boy may be bound until he attain the age of twenty-one. (5) 

(1) Sect. 1, R. V, Bawbergh, 2 B. and C. 222. (2) Page 45. 

(3) See R. v. Bawbergh, 2 B. and C. 225. (4) Page 45. (5) Stat. 2 and 3 Ann c. 6. s. 1. 
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And by what The persons who are empowered to put him out are, first, 
auttionty. ^^^ justices of the peace ; secondly, the mayors, aldermen, 
bailiffs, and other chief officers and magistrates, in corpora- 
tions \ thirdly, the churchwardens and overseers of parishes, 
or the overseers of townships, (1) with the consent of such 
justices or chief officers. (2) 

The boy's age is to be inserted in the indenture. (2) 
Of apprentices II. Of apprentices to chimney-sweepers. From the fifth 
to chimney- of July, 1788, the churchwardens and overseers of any parish 
By^^wha^' au- ^'* place, or the overseers of any township or village, with 
thority, at the consent of two justices under their hands, according to a 
ivhat age, uu- foj jjj given by the statute, (3) may bind or put out any boy of 
cumrtaoces*^' ^^ *S® ^^ eight years, who is chargeable, or whose parents 
and in what are chargeable, or who begs for alms, or with the consent of 
manner, they ^^ parent of such boy, to be an apprentice to any chimney- 
bound, sweeper, until such boy attains the age of sixteen ; and the 
age is to be inserted in the indenture. (4) 

All indentures for employing such apprentice under the 
age of eight years, are declared absolutely void. (5) 

The form given by this statute makes the binding to be 
either by the parish officers or the parent of the boy. But 
as the enacting part of the statute is positive, that the parish 
officers are to be the binding party, they must in all cases 
execute. When such binding is by the consent of the. parent, 
it may be a question whether, in that case, the parent should 
be a party to the deed, or in what manner his consent should 
be given. 

XI. Any person regularly bound apprentice may gain a 
settlement by serving, for forty days, either the master to 
whom he is bound, or any other master to whom he is duly 
transferred ; provided such service to every master, subse- 
quent to the first, can be deemed a continuation of the 
apprenticeship. 

With respect to the service in general, to whatever mas- 
ter it may be performed, it is to be observed, that the shortest 
time in which the apprentice can gain a settlement, is a space 
of forty days. At the end of that time, he may be settled : 
whether he is so, in point of fact, depends, as we shall here- 
after see, upon the place and circumstances of his resi- 
dence. (6) 
^nd^masterl Next, as to -^ serving a second or other 'subsequent master. 
&c.» is good) Such service is good, whenever it appears to be a constructive 



Of the service. 



A service of 
forty days may 
gain a settle*- 
ment. 



(1) Sect. 3. 



(2) Sect. 1. 



(A) Stat. 28 Geo. 3. c. 48. sects. 1, 2» 3,5. 
(6) See page 60. 



(3) Form A, stat. 28 Geo. 3. c. 48. 
(5) Sect. 4. 
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service of the first master under the indentures. And if we if it is a con- 
keep this in mind, all the rules and restrictions laid down "ceo'fthe first 
for the assigning or making over of an apprentice will appear master, 
to be established on a sufficiently reasonable foundation. 

For, in the first place, the person bound was bound as an The service to 
apprentice to the original master. It is therefore as an JJ^",J^^m^ 
apprentice that he must serve the master to whom he is be as appren- 
assigned. (1) tice. 

In the next place, that cannot in reason be called a con- It nmst be 

structive or virtual service of the first master, which is entered ]T*^!i,?* F^I' 

, Tr 1 1 • ticular con- 

into Without that master s consent, if 1 have an apprentice, geut of the 
for whom I have not at the time any employment myself, first master, 
and give him leave to go and work for himself, and with 
whomever he pleases, (2) I cannot in this case be said to 
retain his services. But if I give him permission to serve a 
particular person, (3) or recommend him to any one for 
that purpose, such permission or recommendation shows an 
intention on my part to act upon the indentures, to prose- 
cute my part of the contract, namely, the teaching him, and 
to continue the relation which subsisted between us. A 
general indiscriminate licence evinces no such intention. 
My apprentice, under such a licence, may work for whom 
he pleases. Nor does it at all alter the case that I may 
know into whose service he is going. (4) I must either 
keep him actually or constructively in my service : actually, 
by not allowing him to serve another; constructively, by 
appointing another master in*my place. I cannot do the 
latter, unless I give my particular consent to the particular 
service into which he goes* And this is therefore the 
second requisite, in order to render such a service a good 
and valid service under the indentures. 

In the third place, that cannot be called a constructive it must be 
service under the indentures, which is a service performed >^|th a master 
to a master who is of a totally different trade from that t,^de °&c. 
which I his original master carry on, which by the indentures which the Brst 
I engage to teach him, and which it was the object of the "^^^^teach" 
binding that he should learn. The service with the second ^ 
master must be compared with that contemplated by the 
indentures. Wherever the comparison fails, the apprentice- 
ship fails to be continued. 

Fourthly, I cannot be said to retain the apprentice in my There canuot 

service, when I believe that the indentures are at an end, and be this con- 
structive ser- 



(1) R.t;. 

(2) R.t;. 



Whitchurch, 1 B. and C. 574. 

St. Luke's, Burr. s. c. 542 ; R. v. Crediton, 1 Ea8t> 5i), 



(3) R. V. Holy Trinity in the Minories, 3 T. R. 605. 

(4) R.v.Ideford, Burr. 6.0.821.^ 
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yice under the when^ acting under that impression, I give my consent to 
the firenmas- ^^® serving another ; for I am not, in this cas«, pursuing the 
tgr believes object of the binding, nor contemplating the performance 
that the in- ^f the contract. I am here not giving my consent to the 
at an end. apprentice serving another under the indentures, but am 
providing for him as if he were free from tlie obligations 
which they imposed. From all which it is clear that the 
first master must recognise the existence of the indentures, 
at least must do nothing which shows a belief in. his mind 
that the indentures are at an end. (1) 
Or if the se- Fifthly, that cannot be said to be a constructive service to 
cond master ^^ which the master, to whom he eoes, looks upon as an 
whose appren- Original service performed to himself. I am, by the transfer 
tice he is, or which I nuake, supposed to employ the second master to 
Apprentice a" P^'^f^'*™ ^^at duty which, by the indentures, I have taken 
all. upon myself. I cannot be said to employ him for that pur- 

pose, if he does not know that the person idiom he takes 
into his service is my apprentice j (2) still less, if he does 
not know that he is an apprentice at all. (3) Therefore it 
is also necessary diat the second master should know tb» 
circumstances relating to the apprentice. 
Or if the in- In the last place, since the apprentice came to serve me 
?ii"facror Til """^^^ ''^® indentures, it is necessary to consider, in alt cases, 
law, at an end. whether at the time of the transfer the indentures affe realty 
subsisting, or whether in fact or in law they are cancelled 
and annulled. If they are not in force, the apprenticeship, 
it is clear, cannot be carried pn ; and if, under these circum- 
stances, I transfer my apprentice to another, who takes tiita 
as an apprentice, by such a proceeding no settlement can be 
gained : for the apprentice transferred cannot, in this case, be 
considered as a hired servant, the nature of the two engage* 
ments and of the two services being totally different the one 
from the other. (4) 
by which*"»n ^<^^9 in order to see whether the deed of apprenticeship 
indenture may is subsisting or not, we must consider by what acts and in 
be annulled, what manner it may be vacated. And the mode of vacating 
a deed of apprenticeship must vary, according to the nature 
of the deed. The deed may either have been, in the first 
instance, absolutely good and valid, or it may have been made 
under such circumstances as to be voidable at the election of 
the parties. I shall first speak of the mode of vacating valid 
deeds of apprenticeship ; secondly, of vacating such as are 
voidable. 



rn R. V. CbriBt^we, 11 £att» 96. (2) R. v. Ashby-de-la-Zouch, 1 B. and A. 116. 

(3) R. V. Whitchurch, i 0. and C. 576, (4) Stu page 18. 
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I. When the apprentice is of age, he may discharge him- Avalidindcn- 
self from the indentures, with the consent of the master : annulled wheo 
and this even a parish apprentice might have done at the the apprentice 
time when parish apprentices were bound to the age of " °^ *^*» ^^ 
twenty-four; (1) the consent of parish officers not being, with his inas« 
when the apprentice came of age, in any way necessary to ter. 
the dissolution of the contract. (2) 

When the apprentice is under age, he cannot discharge When under 
himself from the indentures in any way, unless the dissolu- age, he cau- 
tion of the contract be for his benefit. If, from the circum* himseinn^iuK 
stances of the case, it appear to be manifestly for his benefit, way, unless it 
then an end may be put to the engagement : as, for instance, ^« 'of ^" ^' 
- where the master having absconded, the infant can no longer 
derive instruction or support from him. (3) But if there is no 
circumstance from which it can be inferred that it is for his 
benefit to put an end to the apprenticeship^ the case then 
falls within the general rule ; and the general rule is, that 
since it is for the benefit of an infant to bind himself ap- 
prentice, it is competent for him to make such a contract ; 
but that the binding, being for his benefit, it is impossible 
to say, generally, that it is for his benefit to dissolve that 
connexion. Such a position involves a contradiction. (4) 

Now, as to the manner in which a valid deed of appren- Mode of an« 
ticeship may be annulled. First, it may be by cancelling ; nuUinffavaUd 
secondly, by the master delivering it up to the apprentice, (5) c^n^^nV. Jj 
or to some one on his behalf; (6) or by the performance, on delivering *^ 
the part of the apprentice, of the consideration for which the wp»orby what 
delivery was agreed to be made, although, in fact, the deli- ^ delivery*;"* 
very has not taken place ; (7) thirdly, by discharge under the by particular 
hands and seals of four justices, one of them being of the stotutesinpar- 
Quorum, or of the mayor and three other officers of a corpo- ** cm*« J 
ration, according to the statute 5 Eliz» c. 4. s. 35 ; or, where 
there are differences between the master and apprentice, or 
where the apprentice complains of ill usage, then by discharge 
under the hands and seals of two justices, in the case of 
parish apprentices before the 1 st of October, 1816, or of any 
other apprentice upon whose binding no larger sum than 5?. 
(altered now, by stat. 4 Geo. 4. c. 2{J. to 25/.) was paid, 
under the provisions of the stat. 20 Geo. 2. c. 19. s. 3 ; or 
by discharge, ordered by two justices, in the case of any pa- 
rish apprentice, on whose binding not more than 51. was 



(1) Before the stat. 18 Geo. 3. c. 47. (2) R. v. Ecclesal Bierlow, Burr. s. c. 562. 

(3; R. V, MouDtsorreU, 3 M. and S. 497. See R. v. Weddington, Burr. s. c. 770. 
(4) R. V, WigstoB, 3 B. and C. 484. (5) K. v, Mountsorrell, 3 M. aod S. 497. 

<6) R. V, St. Mary Kallendar, Burr. s. c. 274. (7) R. v. Harbertoo, 1 T. R. 139. 
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given, when the master becomes insolvent, or unable to mai^i- 
tain his apprentice ; (1) or in the case of parish apprentices 
since the 1st of October, 1816, by consent of two justices, 
/ where the parties concerned wish to put an end to the ap- 
prenticeship. (2) But, in this last case, it seems that the 
apprentice, who is of course a minor, cannot be thus dis- 
charged from his apprenticeship, unless it be for his benefit. 
And in all cases, where the discharge is voluntary, and not 
the sentence of magistrates upon a complaint brought before 
them, we must bear in mind the difference already pointed 
out between an apprentice who is a minor and an apprentice 
by the death who is of full age. Fourthly, apprenticeship being a per- 
of the master^ sonal trust between the master and apprentice, (3) a valid 
tice** chores ^^^^ ^^ apprenticeship may be annulled by the death of the 
totakeadvan- master, (4) if the apprentice choose to take advantage of that 
tagc of it. circumstance; otherwise, it may continue. (5) In the case 

of parish apprentices, for the binding of whom no greater 
premium than 52. was given, the personal representatives of 
the master are, by statute 32 Geo. 3. c. 57., discharged from 
maintaining such apprentices for more than three months 
after the death of the master, and the apprentice during that 
time is to serve the representatives of his master, and to be 
subject to the laws for the regulation of masters and appren- 
tices. 
Avoidable in- II. A voidable deed of apprenticeship, besides being dis- 
denture may soluble in the same way that a valid deed of apprenticeship 
the^same way ™^y ^® dissolved, namely, by cancelling, by delivering up, 
as a valid oDe» or, what is tantamount to a delivering up, by discharge under 

and also by the judicial sentence, or by the death of the master : in all which 

election of ei~ . • 

ther the mas- cases, the voidable indenture would stand exactly in the situ- 

ter or the ap- ation of a valid one. Besides being dissoluble in this way, it 
prentice. ^^y ^^^ |jg avoided by some act of one of the parties, by 

which act he declares his election to have the deed consi- 
dered as void. 
Tliis election Now it is to be observed, in the first place, that a minor 
may be made jg q^j|.g ^g competent to make this election as one of full 

by a nuQor. * *^ 

age. ^ 

Jt must be ^" ^^® ^^^^ place, as to the mode of making this election, 
made by some it may be signified by any act which unequivocally declares 
unequivocal i\^q intention of the party to take advantage of the defect in 

act, declara- .v i . j. r j o 

tory of an in- ^he bmding. 

tentiou to Now, indentures of apprenticeship cannot be avoided by 

merely doing that, which is forbidden by and in violation of 

(1) Stat.32 Geo. 3. c. 57. s. 8. (2) Stat. 56 Geo. 3. c. 139. s. 9. 

(3) Per Eyre J. in R. v. Peck, 1 Salk. CfJ. (4) R. v. Eakring, Burr, s. c. 320. 

(5) R V, East Bridgeford, Burr. s. c. 133 ^ R. v, Barnsley^ 1 M. and S. 377. 
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them as long as they continue in force, (1) Thus, for in- J^o^^ the in- 
stance, if an apprentice, whose binding is voidable, runs *° "'*' 
away ^om his master, he cannot, by such an act as this, 
avoid his indentures. (2) But if, while sei-ving regularly, he 
declares his intention to depart, and to vacate the indenture, 
his determination is then plainly and unambiguously ex- 
pressed. (3) 

And the master may, on his part, at any time during the 
term of the apprenticeship, declare, in a similar manner, his 
election to have the indenture considered as void. 

But if no such intention is manifested on either side; as, 
for instance, where a master- mariner merely consents to his 
apprentice engaging in the king's service ; (4) the apprentice- 
ship in every such case remains undissolved. 

When a voidable indenture is once regularly and legally When once 
avoided, the binding, as it seems, becomes ab initio a bad Jindinc is bad 
binding, and no settlement therefore can be gained under it. ab iniHo, and 

This digression, respecting the dissolution of an appren- »® settlement 
ti^eship, will show in what cases an apprenticeship is still underlt^"" 
subsisting ; and we may now consider, rather more at large, 
the transfer or assignment of an apprentice. The necessary 
ingredients in a good transfer have been already considered ; 
they are these : that he must enter into the service of the 
second master as an apprentice ; that the first master must 
give his particular consent to the particular service; that 
the trade or business of the second master must be that for 
the learning of which the apprentice was bound ; that the 
apprenticeship should not be considered, by the first master, 
at an end at the time of the transfer ; that the second master 
should know and recognise the apprenticeship ; and that the 
deed, by which the apprenticeship is constituted, should be 
really in law subsisting at the time. 

If these several requisites concur in any one case, they 
tend to show that the apprenticeship is continued. It is 
this continuation of the apprenticeship which is so much 
insisted on in modern cases, and without which no settle- 
ment can be gained by serving a second master. 

The rules above stated, are those which appear to be 
essential in every case of transfer. But, in addition to these 
requisites, certain formalities have been prescribed for trans- 
ferring parish apprentices since the 1st of October 1816. 
From that day, the masters of parish apprentices have not 
been permitted to assign them, without the consent of jus- 
tices. (5) In considering therefore the mode by which 

(1) Gray v. Cookson, 16 East, 27. (2) R. v. Evered, 16 East, 27. 

(3) See in R. v, Evered, 16 East 28, ivhat is said by Aston J. 

(4) R. V. Hindripgham, 6 T. R. 557. (5) Stat. 56 Geo. 3. c. 139. 8.9. 
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apprentices are to be transferred, we must make this division 
of the subject. First, we are to consider the transfer of 
common apprentices up to this time, together with the 
transfer of parish apprentices up to the Ist of October 1816. 
Secondly, we are to consider separately, the transfer of parish 
apprentices since that day. 
Of thetransfer )pi^f ^ parish apprentice might before the Ist of Octo- 

of common ap- - ir^-ir^ ^ *.• • i_a. ^ ,.' j 

preDtices at ber 1816, and a common apprentice might at any time, and 
the present still may be transferred from one master to another, by what 
trons^er of pa! ^^ ^^^ called a particular consent on the part of the former, 
rish appren- This consent may be expressed either in words, (1) or in 
tices to the 1st some more formal manner, as by an assignment on the back 
l8i6?*^By Y ^^ ^^® indentures, or by any other agreement in writing 
particolarcon- between the master who transfers, and' the master who 
■*"* °f ^ receives the apprentice. Only we must observe, that since 
]^ nuiiter. ^^^ statute 23 Geo. 3. c. 58., such an assignment or agreement 
£ipre88ed must be Stamped. 

^^^'Ju&T^w From 1783 to 1804, it must have been stamped with an 
ift writinf ! agreement stamp, the duty on which was six shillings. (2) 
If in vriii«ip From 1804 to 1808, a duty of 15 shillings was imposed 
Btamped! ^ ^P°" every assignment of indentures of apprenticeship, 
Of the stamp, except iu the cases of parish bindings or of those tinder 
public charities. (S) 

From the lOtli day of October, 1808, (4) to the 31st of 
August 1815, the indenture, or other Instrument, "\vhich 
transferred an apprentice to a new master, was, if a new 
consideration, exclusive of the former one, moved to the 
new master, charged with a duty upon the same scale as that 
laid down for the original consideration. (5) Where no 
fresh consideration moved to the new master, if the Indenture 
or other instrument contained not more than 1080 words, 
there was a duty of fifteen shillings ; if it did contain more, 
a duty of U. 10*. 

From the 31st of August 1815, and at the present day, (6) 
any instrument transferring an apprentice to a new master, 
has been and is charged with a duty upon the same plan ; 
that is to say, upon the amount of fresh consideration, if 
one moved to the new master, and according to the same scale 
which regulated the original consideration. (7) And if 
there is no new premium, then the same duty as upon an 
original binding in which there is no premium. (8) 

And under both these latter statutes, that is to say^ 
since the 10th of October 1808, all assignments of appren- 



(1) See Part II. Chap. II. (2) Stat. 23 Geo.3. c. 58. s. 1. 

\3) Slat. 44 Geo. 3. c. 98. Sched. A. 

(4) Stat. 48 Geo. 3. c. 149. Sched. Part 1. (5) See pa^ 40. 

(6) Stat. 55 Geo. 3. c. 184. (7) See page 41. (8) Ibid. 
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tices who were bound by or at the sole charge of any parish^ 
6t by or at the sole charge of any public charity, or pursuant 
to the statute 32 Geo. 3. c. 57., have been exempted from all 
duty, provided there has been no fresh consideration, exclu- 
sive or any former one, given to the new master. 

The transfer of an apprentice from a second master to a 
third, and so on^ is subject to precisely the same, rules as 
those which governed the original transfer, every subsequent 
master now standing in the place of the first. (1) 

Secondly, a parish apprentice since the 1st of October Ofthfitrwsfcr 
18 16, -can be assigned only by the consent of two justices. (2) ^^ ^^ -5?' 

mi_' • ^ • ^ I- ^ • -.L ♦!- J i_ prentices since 

This assignment is to be made in the manner prescribed by the Ut of Oc* 
the statute 32 Geo. 3. c. 57. Which act enabled a master ^^^ ^^16. 
with the coosent of two justices, testified by them under JansfSwd bj 
their hands, to assign a parish i^prentice by indorsement on cooseoto^twp 
the indenture, or by other instrument in writing. The justices, m 
master, to whom the apprentice was assigned, was to signify stat.T2Geo.3 
his acceptance of the apprentice by indorsement on the couu- c 57. 
terpart, or by other writing. And he was, by that transfer 
imd his acceptance of it, in the situation, and liable to all the 
covenants, of the first master. The statute 32 Geo. 3. was 
indeed confined to parish apprentices with whom only a 
limited premium had been given. But the statute 56 Geo.3.is 
general. It applies to ail parish apprentices. And further, 
the statute 32 Geo. 3. only enabled these assignments to 
be made, for the purpose of bringing the second master 
wiriiin the reach of all the covenants, and of placing him 
under the control of magistrates. It did not aifect the 
question of settlement. That might be gained although the 
assignment was not made according to the statute. (3) But And will gain 
the statute 56 Geo. 3. enacts, that no settlement shall be »« settlement, 
gained by any apprentice who serves under an assignment, J^j!^^* **" 
unless the assignment is sanctioned by the consent of two 9\i»wedbyxmQ 
justices. jufitices. 

Since the Ist of October 1816, therefore and henceforth, a 
parish apprentice must be assigned with such consent of justices 
as is directed by statute32Geo. 3. What then is that con^nt ? 
If we look to the forms of assignment given by statute 32 
Geo. 3. we shall find that the consent to be given by the 
justices is written under the assignment, whether that 
assignment is by indorsement on the indenture, or by a 
separate writing. (4) 



(1) R. V. Bast Rtidgeford, Burr. s. c. 133 ; R. v. Clapham, Burr. s. c. 266 ; R. v. Tavi- 

»ck, Burr. s. c. 578. (2) Stat. 56 Geo. 3. c. 139. m, 9. 

(3) R. V, Barleston, 5 B. and A. 780. (4) See Stat. 32 Geo. 3. c. 57. Sched. D. E» 
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Whichconsent But as these forms are not compulsory, (1) it is not neces- 
thcirhMd^sf*'" sary, either that the assignment should strictly follow them, 

or that the consent of the justices should be written under 
them. It is sufficient if the consent of justices is given in 
any way under their hands. 
And the as- The Consent however, directed by the statute 32 Geo. 3. 
which*°tiie*^ to be given, is to an assignment for the residue of the 
Consent must term. (2) The apprentice, therefore, in order to be regularly 
be an assign- assigned, must be transferred for the whole period of service 

^Hdue^o'f the which remains unperformed. 

term. With respect to an assignment by any master subsequent 

Anassignnaent to the first, that by the statute 32 Geo. 3. c. 57. s. 7. is 
quent masters directed to be done in the same manner as an assignment 
must be effect- by the first master ; and as th^ statute 56 Geo. 3. adopts the 
ed in the same ^lode of assignment pointed out by the former statute, this 

mode is now the only valid and effectual way in which any 
such subsequent assignment can be effected. 
Of the resi- HI. The settlement of the apprentice is in that parish in 
deuce. which he has last completed a residence of forty days ; pro- 

vided such residence be referable to the apprenticeship; 
provided neither himself, nor the master to whom he is 
bound, nor the master whom he is serving, have the character 
of a certificated person in that parish; and provided the master, 
under whom he claims a settlement, be not a toll-collector. 
A residence under an apprenticeship is governed by nearly 
all the same rules as a residence under a hiring and service. 
It must be in j^ jj^ i^Q^h cases the residence determines the place of 
rish for forty settlement ; and an apprentice, whatever length of time he 
days. may have served his master, will not have completed his title 

to a settlement under the indentures, unless there be som^ 
particular parish in which he has resided forty days. 
It must be a ii. In both cases the residence must be with a view to the 
residence^^th service, and not diverso intuitu. The residence of the ap- 
service. prentice must be referable in some way to the apprentice- 

ship. It must be a residence under the indentures. 
Not a resi- Now suppose the apprentice is ill, and goes to a hospital or 
dence solely iq jjg friends, in another parish, for the purpose of being 
illness. cured; and suppose that while residing there for that pur- 

pose, he does not perform any service to his master. (3) 
Such a residence has nothing to do with the apprenticeship, 
and cannot therefore enure to give the apprentice a settle- 
ment in that parish. 

But if, while residing in such parish, he go to his master 
and perform any service for him; or if, though unable to 

(1) Stat. 32 Geo. 3. c. 57. s. 7, (2) Sect. 7. (3) R, r. Barmby, 7 East, 381. 
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work^ he attend his master, by which attendance he may be 
learning the trade; then the case is altered, and he gains a 
settlement in the parish in which he sleeps, although he was 
in fact sent to that parish with a view to being cured. (1) 

Suppose next that the apprentice has been living under an 
assignment, or in any other way, with a second master, in a 
different parish from that in which the first master lives, and 
that, being ill, he is sent back to the first master. The first 
master puts him to his friends in the same parish, but the 
apprentice does not work for the master. In this case too, Unlesg such 
it has been held that the residence is referable to the appren- ^ miwter's' 
ticeship, as being in the master's parish. (2) parish. 

There may be other causes besides illness which induce a Nor a resi- 
master to send away his apprentice, or which prevent the thw pw?shfor 
apprentice from continuing in the master's service. A auy other pur- 
master, for instance, not wanting his apprentice, allows him P^*« except 
to go back to school. In this case there is a relinquishment under the^io- 
of the service during all the time that the apprentice is at dentures, 
school. His residence there has nothing to do with the 
apprenticeship. (3) 

Take another instance : an apprentice, who has been em- Nor a rest- 
ployed in his master's service at a distance, comes back to ^*"^** •^*" *"* 
his master's parish, but not to his master's house ; and while parish, if such 
he remains there, does not work for the master. In this residence be 
case, too, he is not residing under the indentures. (4) Ae^aster^or 

Suppose next this case : an apprentice, living with his master, unsanctioned 
goes to his friends in another parish, by his master's permis- ^y him. 
sion, every Saturday and Sunday night. This sleeping out Nor a rest- 
of the master's parish is by indulgence only, and not for the ^l^ j^ ^^^e 
purpose of the apprenticeship. If, therefore, the appren- week in ano- 
ticeship terminate on a Sunday night, the apprentice is, Jhe^'j"!*^'*'^ 
notwithstanding, settled in the master's parish. (5) of the master. 

This doctrine is somewhat opposed to what was thrown 
out, though not decided, in a former case ; (6) in which it 
was supposed, that if the last moment of the service had 
been on a Monday, then the apprentice would have been 
settled in the parish, where, by the master's indulgence, he 
slept on the Sunday night. But as, under the circumstances 
of that case, the last moment of the service appeared 
to be on Saturday, it was decided, for that reason, that the 
settlement must be in the master's parish. 

(1) R. V. Stratford-upon-Avon, 1 1 East, 176 
" ) R. v. 



I 

(5) K.V. 

(6) R.V. 



2) R. V. Charles, Burr. s. c. 706. 

3) R. V. St. Mary Bredin, Canterbury, 2 B. and A. 382. 

4) R. V. Smarden, 13 East, 452 ; and see R. v.Topsham, 7 East, 466. 
R. v. Ilkeston, 4 B. and C. 64. 

Ribchester, 2 M. and S. 135. 
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Notwithstanding what was thrown out in the last-men- 
tioned case, the general principle, that a residence of this 
nature, by the indulgence of the master, is not to be con- 
sidered as a residence under the indentures ; this principle 
was, I say, so broadly laid down in the case of R. v. lIHeston, 
that, even if the apprenticeship had terminated on Monday, 
it would probably be now held that the settlement of tl)e 
apprentice was not in that parish, where, by the mere indul- 
gence of the master, he slept on Sunday night. 

It has been said, that if a vessel in transitu were acciden- 
tally to stop at a port to repair a leak, or upon any such 
casual occasion, an apprentice, remaining there under those 
circumstances, would not gain a settlement, in the parish to 
which the port belongs. ( 1 ) Whether this be so or not, is some- 
what doubtful ; but there ean be no doubt, that if the master's 
ship go into a port for any purpose, which is not a casual 
purpose, as for the purpose of trade or the like^ a residence 
A residence on there for forty days will confer a settlement upon the 
•^ a*n * rt**or ^Pprentice. (2) In this case he is actually serving the mas- 
harbour, is a ter in the parish to which he goes ; and he is in like manner 
sufficient resi- doing so, when both the master and apprentice, having to 
"®'*^^' serve in the militia, go to another parish, the master not 

consenting to give up the indentures during all the time that 
S(^ i» a resi- the service in the militia is going on. (3) 
deBc« with * III, It is pretty evident, from the examples which have 
In^^'miiitS ^^^ pv^"> what IS meant by the apprentice having last 
The settle* ' completed a residence of forty days. As in the case of a 
ment> is in hiring and service, the settlement may be continually shift- 
***h * '^u**^* ^^S> ^^^ ^s fixed in that place where he passes the last night 
prenHee has^ ^f his service, provided that night complete the number of 

imst comjAettd forty. 

fortyd^*^^ IV. There may be a question, within what time the forty 

days should be comprised ? 
The forty days Tlie forty days required to give a settlement to a hired 
may be spread servant, must have occurred within the compass of a year, (4) 
time of^ser- No such rule has been established in the case of an appren- 
vice. tice ; and it woitfd perhaps be held, that the forty days may be 

spread over the whole period of his service. There do not 
arise in this case the same inconveniences, which led to the 
establishment of the rule respecting the residence of a ser- 
vant. (5) 
The restdenrc^ v. This residence of forty days must be in some parish in 
must be in a ^j^j^h neither the apprentice kitnself^ not the master to 



(1) By Aston J., in R. v. Burton Bradstock, Bnrr. su c. 537. 

i?} ?• ^' Topsham, 7 East, 46G. (3) R. v. Cbelmaford, 3 B* and A. 41 1. 

See page 30. (5) See R. v. l>enham, 1 M. and S. 22L 



(2) 
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whom he is bound, nor the master whom he is actually parish'towhich 
serving, has, during any part of the forty days, the character master do? the 
of a certificated person. For the certificate, as long as it apprentice 
subsists, is a complete protection to the parish for which it ^*™^ ^***^ * 
was intended. If therefore, while a certificate remains in 
force, the certificated master either takes up his abode in 
another parish, leaving his apprentice to sleep in the 
certificated parish; (t) or assigns his apprentice to any 
other person living in the certificated parish ; (2) or if the 
apprentice, though not originally bound to a certificated 
man, is transferred to one ; (3) in each of these cases he is 
debarred from gaining a settlement in the parish to which 
the certificate was directed. (4) 

v/. Although the binding, the service, and the residence if the appren- 
be completed according to the foregoing rules, there is yet ticebeappren- 
one proviso, which remains to be observed upon. It is this : collector *°he 
that if the master be a toll-collector, no settlement can be cannot ^ain a 
gained by his apprentice. And the protection in this case wttlemeat. 
is not confined to the parish in which the master lives, but 
is a general protection to all parishes, as long as the master's 
character of toll-collector continues to subsist. (5) 



CHAP. IV. 

Of Settlement by Renting a Tenement. 

Thb Stat. 13 and 14 C. 2. e. 12. s. 1., made it tawfiil for Origin of a 
justices to remove, within forty days, all such persons as came "Jjf ™^^^ ^^ 
to settle upon tenements of less yearly value than ten nement. 
pounds, provided Ihey were likely to be chargeable to the 
parish. 

Under this act, therefore^ until the first year of James the 
Second, if any person whatever remained forty days in a 
parish, that parish was the place of his settlement. For the 
place of a man's settlement is that parish to which he could 
properly be removed. And if any one, who^ had resided in 
the parisb of Dale for forty days, came into another parish, 
and was likely to become ohargeable there, he might be re- 
moved «to the parish of Dale, as being the place where he 
had last inhabited, by the space of forty days. (6) 

(1) R. v. SpoflaDdy Burr. s. c. 529, 530. 

(2) R. V, Hinckley, 4 T. R. 371. (3) R. n. Roingffx» Burr. s. c. 6iO. 

(4) See R<. v. Roinsey, Burr. s. c. 640; R. p« Htackley, 4 T. R. 371 ; R. v. Spotlind, 
Burr. s. c. 527 ; R. v. Petham, Burr. s. c. 154. And, on the iubjeet of eertWicatea, see 
page 32. (5) Chap. I. p. 3. (6) Stat. 13 and 14 C. 2. c. 12. s. 1. 
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In the first year of James the Second, an act (I) passed, 
hy which it was enacted, that the forty days, intended by the 
act of Charles the Second to make a settlement, should not 
begin to run until notice of the person's coming into the 
parish was given to one of the parish officers. 

But this provision in the statute of James the Second did 
not apply to any person who rented a tenement of the yearly 
value of ten pounds. Such person, therefore, stood in the 
same situation as if this statute had never passed ; that is, 
without any notice, and merely by the force of the statute of 
Charles, he acquired, at the end of forty days, a settlement 
in the parish. 

The subject of renting a tenement divides itself into three 
parts. First, is to be considered a renting before the statute 
59 Geo. 3. c. 50. Secondly, a renting since that statute, 
and before the statute 6 Geo. 4. c. 57. Thirdly, a renting 
at the present time, 
li^t b *r?nt- ^' Before the statute 59 Geo. 3. c. 50., that is, before 
in^^before the the 2nd July, 1819, any person, with the exceptions men- 
stat. 69 Geo. 3. tioned in the first Chapter, (2) might, by renting a tene- 
Definition of a *"®"^ ^^ *^® yearly value of 1()Z., and by residing for forty 
settlement by days in a parish, within which some part of the tenement 
rentiog before lay, acquire a settlement in that parish. 
Stat 59 Geo. 3. Which proposition is to be thus divided: i. Any person, 
with the exceptions above alluded to, might acquire a settle- 
ment in this way. ii. It is to be ascertained what is meant 
by this word tenement, and what interest in such tenement was 
necessary to confer a settlement, iii. There must have been 
a renting, iv. The tenement was to be of the yearly value of 
lOZ., and such yearly value was to be estimated at the time 
the party came to settle upon it. v. It might lie in different 
parishes, vi. The party, in order to gain a settlement, must 
have been in the actual enjoyment or occupation of the te- 
nement for forty days; and, vii. He must have resided for 
forty days in a parish which contained some part of the 
tenement. 
Who migfht 1. Any person, with the exceptions stated in the first 
SSneot b ***" Chapter, might acquire a settlement in this way. 
reotia?. Thus, for instance, a soldier, (3) who is not suijuriSj to 

A soldier. make a contract of service, and a foreigner, (4) who is not 
A forei^er. permitted by law to take a lease of a dwelling-house or shop, 
•^ might respectively gain a settlement, by occupying a tene- 



(1) Stat. 1. J. 2. c. 17., revived and enlarged by stat. 3 W. and M. c. U. s. 3. 
?2) Pages 2, 3. ('^ ° " °-2.-u*u., , « _ . . ^^. 

[4) R. V. Eastbourne, 4 East, 103. 



(2) Pages 2, 3. (3) R. v. Bnghthelmstone, 1 B. and A. 270. 
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ment of the proper yearly value. And persons residing un- a certificated 
der certificates^ who are disabled, in many ways, to gain a person, 
settlement in the certificated parish, were specially per- 
mitted to acquire one by renting a tenement. (1) 

ii. It is to be ascertained what is meant by the word tene- Meaning of 
ment, and what interest in such tenement was necessary to menT *" 

confer a settlement. 

The word tenement includes not only all inheritances, 
which are or may be holden, but also all inheritances issuing 
out of any of those inheritances, or concerning, or annexed 
to, or exercisable within the same, though they lie not in 
tenure ; as rents, estovers, commons, or other profits what- 
soever granted out of lands ; or uses, offices, dignities, which 
concern lands or certain places^ &c., because all these savour 
of the realty. (2) 

Therefore, renting the hay-grass and aftermath of a mea- Instances of 
dow, (3) renting fogg or aftergrass, (4) renting the flags or **'^'^rent tene- 
rushes growing in a pond, (5) are respectively a renting of Growi'ngcrops, 
tenements. And a contract for a growing crop is a personal provided the 
contract in those cases only, where the bargain is for some- continuine* * 
thing in a state to be severed ; as, for a crop of growing one, and not 
potatoes. (6) In all such cases no settlement can be gained. ™e"«*y fop 
But where the party has a right to all the produce of the ^^ severSfT 
soil which may grow during the year, or part of the year, 
he has a continuing interest in the soil, and the subject mat- 
ter of the contract is therefore a tenement. (7) 

In like manner, a cattle-gate, (8) a right of common in Right of com- 
gross, (9) a right to take sand and gravel from the bed of a 2!°" ^ gross, 
river, (10) afishery, (11) awind.mill,(12) a water-mill, (13) muu7' 
a rabbit-warren j (14) and this, although the party have no Rabbit-war- 
right except that of entering and killing the rabbits ; (15) "°* 
and tolls, (16) except those specially excluded by Act of Tolls. 



(I) Stat. 9 and 10 W. 3. c. U. (2) Co. Litt. 19. b. 
(3) R. V. Stoke, 2 T. R. 45 1 . (4) R. v. Brampton, 4 T. R. 348. 
15^ R. V. AU-Saints, Cambridge, 1 fi. and C. 23. 

[6) Warwick v^ Bruce, 2 M. and S. 205. 

[7) See R. v, All-Saints, Cambridge, 1 B. and C. 25. 

[8) R. V. Whixley, 1 T. R. 137. (9) R. v. Dersingham, 7 T. R. 671. 
(10) R. V, All-Saints, Derby, 5 M. and S. 90. 

(II) R. V, Old Alresfurd, 1 T. R. 358, in which case, from the fact of letting a fishery, 
the Court presumed that the soil passed along with it. BuUer J. said, that he was by 
no means ready to allow that, if it had been auy other kind of fishery, it would not have 
given a settlement. (12) R. v.Butley, Burr. s. c. 107. 

(13) Evelyn v. Rentcomb, 2 Salk. 536. (14) Kinver v. Stone, 1 Stra. 678. 

(15) R. V. Piddletrenthide, 3 T. R. 772. 

(16) R. V. Chipping Norton, 5 £ast, 239; R. v. Bubwith, 1 M. andS..514; but note, 
tliat, as tolls lie in grant, they are pot capable of beiog holden without deed. See R, v. 
North Duffieldy 3 M. and S. 247 $ and Wood v, Tate, 2 N. R. 247. 

F . 



or 
sheep. 
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Parliament^ (I) are respectively tenements, the renting of 
which would confer a settlement. And the hiring of the 
Dairy of cows, feeding of cows or sheep upon land is also a tenement. (2) 
in*^'"^ ^^^ I" son^e cases^ the cows to be fed were the property of the 
party who hired the pasturage ; (3) in others, the property of 
the party who let the pasturage ; (4) in others^ again, the 
contract was only for th^ privilege of milking them. (5) But, 
in all cases^ it was necessary that there should be a contract 
for the pernancy of the profit of land. (6) It was not neces- 
sary for. the party renting to have an exclusive right to the 
pasture where the cows were fed. (7) Other cattle might be 
fed there. Nor was it necessary that the pasture should be 
specified. (8) But there must have been a contract for the 
Wbicb, by tbe COWS or sheep to feed upon the land ; for a contract to feed 
contract, must generally, under which they might be fed with green tares, 
turc-fc^"^**" bought in the market, would not be a tenement within the 

act. (9) The contract, moreover, must apply to growhig 

produce. (10) A stipulation that the cows should be fed 

upon hay cut off the land, gave no such interest as amounted 

to a tenement. (11) 

ortheintcire^ Next, as to the interest it was necessary to have in such 

nv^b it was tenement. Not only a several interest, but a joint interest, 

n«cessary *^ or a common interest was sufficient, provided the value of 

teuenient. ^^^h joint tenant'^ or commoner's share . was such as would 

A joint intc- confer a settlement, had the interest been a several one. (12) 

"!!.'^'i«»^^!!ll And whether A. and B. originally took a tenement together, 
mou interest i- i. ,,° (.^-r* t<»» 

was suflteient. d^ A. first took it, and then admitted B. to a share of the 

tenement, the effect was the same. A. and B. were both 

* equally entitled to a settlement, provided, as before, the value 

was sufficient. (13) B. would, in such a case, be either d 

joint tenant with A., or his under tenant. In either capacity 



Part of tbe te- 
nement migbt . 

be underlet, of the prc^r value, Slight let 4^ part ^ it to under Xenants» 



nement might ^^ i^ig^t gain a settlement. (14) For A. taking a tenement 



(1) The General Turtipik« Act, gtat. 13. Geo. 3. c. 84. Sec R« v. EWd, 11 East, 93. 
Stat. 3 G. 4. c. 126. s. 51 . See jpaee 3. 

(2) R.t;. PidcQetreuthide, 3T. R 772$ and the case of R. t^. Lotkerly, 2 Bott, lOi, n. 
seems to be overruled 



(4) R. v. Tolpuddle, 4 T. R. 671 ; R. v. Darley Abbey, 14 East, 280. 



R. V, Stoke-upoB -Trent, 10 East, 496. 



(3) R. V. IIaUi«ett», S East, 1 13. 

(4) R-v."" '*"" 

(sn R.v. 

(6) See in R. v. Dariey Abbey, 14 East, 2^3, what Is 9aid by Lord EHenboroufcb. 

(7) R. vi HoMington, d East, 113. (8) See R* v. Darley Abbey, 14 East, «80. 
(9) By Lawrence J., in R. v. Tisbunr, 2 Nol. 19 : R. v. Oswald Twissel, mentioned by 

Bayiey J;, 2 B. and C. 163 ; and R. v. Bardwell, 2 B. and C. 161. 
R. v. Sutton St. Edmunds, 1 B. and C. 536. 






See in R. v. Sutton St. Edmunds, 1 8. and C. 540, what is said by Af>bott C. 3, 

12) R.t;. Mardeo, Burr. 4. r. 311. 

13) R. V. Duns Tew, Burr. a. «. 398 5 R. v» Seamer, € T. R. 554. 
(14) See ia R. v. Seamer^ 6 T. tU 554, ivhat is said by Lord Kenyon. 
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And yet not thereby lose his right to a settlemetrt. (1) He 
satisfied the statute by renting the tenement. 

in. There must have h^en a renting. That is, there must Thcpaptymugt 
have been a taking or holding in the character of a tenant. Jhe* character 
The expression in the statute of Charles 2., (2) is, coming to of tenant. 
settle in. Now, it has been uniformly adopted as the rvAt 
for construing the statute of Charles 2., as much as if Che 
word had itself been inserted in the statute, that the coming 
to settle in, means, by rejitingy or holding in the character of 
a tenant. It is true, this word renting is not in the statute $ 
but what is found in the subsequent statute 9 and 10 W. S, 
c. 11., shows pretty well, how the statute of Charles 2 was 
understood. For the subsequent statute enacts, that no 
person, who shall come into any parish by a certificate, shall 
gain a settlement therein, unless he shall take a lease of a 
tenement of the value of 10/., &c. Therefore, certainly this 
enactment was framed upon an understanding that the com^ 
ing to settle, in the statute of Charles 2, meant^ a takhig 
under a letting or renting. (3) 

The question, therefore, in all cases, will be thid s did He could not 
the party occupy in the character of a tenant ? take as tenant. 

Now, in the first place, a man cannot occupy his orwft if >t was hit 
estate as a tenant. (4) °^° "*■*•» 

Secondly, if it was a purchase, and not a renting^ he or if he pur- 
cbuTd not be said to come to the tenement in that charac- f!*"**^ *^* 
ter. (5) *"'^ 

Thirdly, If he occupied a tenement merely in the capacity *^|^^*4||^^"; 
of a servant, such occupation being only for the better and J' senrant/for 
more convenient performance of his service to the master, the more con- 
h€ could not, thereby, acquire the character and rights of a J^^^^^.^ ^Jj 
tenant. hig service. 

B. engaged to serve A. as a labourer, and had, in addition 
to Kis money-wages, a house, which himself and his family 
occupied^ about one hundred yards from the house of A. 
In tins case, the house was adjudged to have been allotted 
to B., for the more convenient performance of the service. 
It was something connected with the service; ari appendage 
to it; and might " be compared to rooms allotted to a coach- 
main over the stables of his master, or to an out^house; 
where, being a fathily man, it is more convenient that he 

H) R. V. Llamlverras, Burr. &> c« 571 ; and see R. «. Newnham^ Burr. s. c 756. 

(2) 13 and 14 Car. 2. c. 12, s. 1. 

(3) By Lord Ellenborough in R. v. Bowness, 4 M. and S. 210 ; and see what is said by 
Abbott C. J. in R.t;. Croft^ 3 B. and A. 171, as to these statutes being considered tof^ether, 
bein<^ in pari materid, 

(4) R. V. St. John's, Glastonbury, 1 B. and A. 481. 

(5) R, V. Bowness, 4 M. and S. 210. 

f2 
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should be out of the dwelling-house; but that is nothing 
more than the occupation of the master." (1) 

B. engaged himself as waiter at aiynn, and at the same time 
agreed to have the tap, that is, the privilege of selling malt- 
liquors there. For the convenience of holding his liquors, he 
was also to have the exclusive use of a cellar belonging to the 
inn. The question was, whether the occupation of this cel- 
lar conferred a settlement. And it was decided, that it did 
not confer a settlement, for, that there did not appear to be 
any taking of the cellar as a tenant, but, that the use of it 
was only a privilege allowed him in respect of the principal 
thing, which was the hiring himself as a waiter. (2) 
But if the te- I will now mention some instances in which the thing en- 
nement was joyed has been held to be unconnected with the service or 
for the^conve- employment, and not necessary for the convenient perform- 

Bient perform- auce of it. 

ancc of the g^ ^j^g hired as bailiff by A., and besides wages and other 
mipht occupy advantages, *his master agreed, either to furnish him with 
it as tenant, two cows, or to allow him to hire two, which should be fed 
on the master's farm. B. hired two cows, which fed during 
the summer in the pastures of A. This pasturage being, as 
we have seen, a tenement, the question was, whether B. held 
it in such a mannei as to entitle him to a settlement. And it 
was held, that he did so for the reason above given ; namely, 
that the feeding of the cows cbuld not be said to be in any 
way necessary to the convenient performance of the ser- 
vice. (3) No doubt, as Lord Ellenborough observed, ^^ this 
case may be distingushed fr6m that of servants having apart- 
ments in the houses of their masters for the better dis- 
charge of their duties to their masters." But it is not so easy 
to distinguish the following, which is called the herdsman's 
case, from R. v. Kelstern before adverted to. (4) 

B. having a family, was appointed to be a herd to several 
persons who had a right of common upon a large and ex- 
tensive waste. He accordingly entered upon his employment, 
and removed with his family to a house situate upon tlie 
common^ where he resided. As a reward for his services, he 
was allowed the exclusive enjoyment of the said house, and 
of a parcel of meadow-ground adjoining thereto. It was 
adjudged that he occupied this house and ground in the cha- 
racter of tenant. (5) 



(1) R,v, Kelstern, 5 M. and S. 136 ; and see R. v. Chesbunt, 1 B. and A. 473. 



(2) R. V, Seacroft, 2 M. and S. 472. 

(3) R. V. Mi 



inster, 3 M. and S. 276 ; and see R. v, Benneworth, 2 B. and C. 775 ; and 
R.v. Cherry Willinsham, 1 B. and C. 626. (4) Supra, note (IJ. 

(5) R.V. Melkridg:e^ 1 T. R.598. It is true, that in R. v, Kelstern it was stated, as 
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Nor is the following case altogether free from difficulty. 

A schoolmaster^ who was removeable at the pleasure of 
the person who appointed him, occupied a house^ which his 
predecessors had occupied. The house was not given him as 
part of his emoluments. He was held, under these circum- 
stances^ to be tenant at will of the house. (1) 

Fourthly, if, by the contract between the parties, the be- If the party 
nefit of the thing, taken or hired, is to accrue to the grantor, 5J^"£!|,efit of 
in this case, the grantee, not having the pernancy of the pro- the grantory 
fits, cannot be said to take in the character of tenant. and not for hU 

Suppose, for instance, an agreement made between A. and no °* the* cha- 
B., that B. shall have 28{., and the agistment of a cow upon racter of a te- 
A.*s land, in consideration of B.'s maintaining and lodging °*"*' 
two of A.'s labourers ; B. also engaging to employ the milk 
of the cow in their maintenance. Such an appropriation as 
this seems to show that the agistment of the cow is not a 
tenement in B. (2) But if, in the above contract, there is 
no such engagement on the part of B., to appropriate the 
milk to the use of A.'s labourers, then the whole benefit of 
the thing taken belongs to B., and it is a tenement in him. (3) 

Fifthly, a party cannot be said to occupy as a tenant that There could 
which he has only a license to use for the purpose of manu- Jion^as^a" te- 
facture. nant, of that 

B. rented of A. certain pointing places in a mill used for which there 
the manufacturing of needles, (4) and certain runners in a mill TenseTo^us* iu 
of the same kind. (5) In neither of these cases could B. be manufactur- 
said to take part of the mill as a tenant. It was only a ^^S* 
license to use a particular part of the machinery of it for the 
purpose of manufacture, and for no other purpose. 

Nor, if B. had hired a standing place in one room of a 
mill, which had a steam engine, and had fixed there a card- 
ing-machine of his own, which was worked by the machinery 
of the engine, and was fastened to the floor and roof of 
the room, could he be said to occupy this as a tenant. For 
the substance of the agreement was, as in the former 
instances, a mere license to use the machinery of the mill and 

• 

part of the case, that the house was necessary for the performance of the service ; and If 
this cau be deemed a question of fact, it will account for the judgment in that case ; for 
the sessions had already decided the question. Still, however, this difficulty attends the 
decision in R. v. Melkrldge ; that all which Lord EUenboroui^h says, in R. v. Cheshunt, 
1 D. and A. 473, about turuin^ out such a tenant^ and all his reasonini^ ab ineonvenienii, 
apply with equal force to R. v, Melkridgre. 

(1) R. V. Lakenheath» 1 B. and C. 531. 

(2) See what is said by the Court in R. v. Cherrv Willingham, 1 B. and C. 629. 

(3) R. V, Cherry WiUin^ham, 1 B. and €.626." 

(4) R. V. Dodderhill, 8 T. R. 449 ; and see the case in the notes there, 450, R. v. Ham* 
mersmith, in which case B. rented the grinding^ of so many loads of corn a w«ek in A.'8 
mill, the corn to be ground at his own costs ana charges. 

(5) R. V. Tardebiggt 1 £ast^ 528. 
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steam-engine; aad the standing-place iii the rooix^, was 
nothing i^ore than a place at which he might stand and work 
the machine ; without which the contract would be absurd and 
nugatory. (1) 

There are three nipre oh&ervations wl^ch are to be ^i^e 
upon this subject of renting, or hol{d;ing as tenant* 
AmeretenaD- The £rst ia^ that an,y sQrt of qccup^itiio^ as a tenant^, even 
Sfficieiit* Ho* * "^'^^ tenancy, at will, sufficed to give a settleipent. (2J 
^ive a setUe- The secon^ that no exp;:ess contract for the teiiii9n(i^t 
ineDt. was necessary. It was sufiicient th^t the tenant <^cupied it 

contract^'^^as ^^^ ^^^ laudlprd's permission and consent. For in such 
necessary. ca^, the law would ii;nply a contract. {3) And even in cases 
An occupation where the party eiiioyed the teneni/ent by the mere in4ulgence 
and'^^^coiiscnt! of the landlord or owner, as in Rex v. J^illo.i;iglfy, (4) where 
or even by the party occupiqd as long as his brother pleasedi, a^d was to 

Mice wM^suf- P^y ^^ '^^ * ^^ ^" ^^^ ^' Pennyworth, (5) where the party, 
ficient. having stipidated for the feed of a cow on his master's laQd, 

had not) while th^ cow was so fed, a tenem^t of lOLa ye^ir ; 
but, the cow haying failed in milk, had then, through tl^e 
kindness of his master, and not in conseq,uence of any bar- 
gain, two heifers kept for him instead of the cow, by which 
change the tenement, if it was one, amounted, to 10/. a year; 
even in cases of this nature, it has been held that the occif- 
pier waa sufficiently clothed with the character of tenant. 
Nor was it ne- The last observation to be m^de is, that it was in no ca^^e 
there"^ shouW ^^^^^^sary that a rent should be paid in money, or indeed 
be any rent, thajt thece should be any rent at all. (6) The tenant might 

pay iyi service, (7) or he might occupy the tenement renjt- 
free. (8) 
The tenement jy. The tenement was to be of the yearly value of 102., and 

was to bfi of % * ' 

the yearly va- ®^^" value was to be estimated at the time the party came to 

lue of 102. settle uppn it. 

That is, of the By the veady value, is to be understood the value of the 

Ut r Ae^^ikr^ tenen|ent, if let by the year. (9) 

Value a ques- ^^^ value is a matter to be inquired into and finally 

tionoffact. determined by the sessions. The rent may afford th^m a 

criterion for ascertaining the value. But as on the one 
hand, a tenement not worth 10/. a year may be let for that 
sum or a larger one ; (10) so on the other hand, the rent being 

ri) R. V, Mellor, 2 East 189. 

(2) R. v. FiJlongley, 1 T. R. 460; see R. v. All-SaiDts, Derby, 5 M. and S. 90; R. v. 
Lakenheath, 1 B. and C. 531 ; R. v. Chediston, 4 B. and C. 230. 
i^} ?'^- Netherseal, 4 T. R. 258. (4) 1 T. R. 460. (5) 2 B. and C. 775. . 

(6) Seean R, v. Benpewortb, 2 B. and.C. 778, what is said by the Court. 

(7) See R. v. Melkrldge, 1 T. R. 598 ; R. v. Whixley, 1 T. R. 137 ; R. v. Cherry WUling- 
• ^? «^* *^.^- ^2? ; and R. v. Minster, 3 M. and S, 276. 

(8) R. V. ^Fillonelcy, 1 T. R. 4 R 

^tl 2^ ^I^ Eilenborough in R. v. Hellingly, 10 East, 44. 

(10} R. V. Sotttbwold, Burr. s. c. 140 ; R. v. Hellingly, 10 East, 41. 
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under lOi. a year, a value may be proved beyond the rent paid, 

so as to bring Xhe tenement up to that amount which was 

required for a settlement. (1) The rent therefore is but "^^^ rent only 

evidence of the yearly value ; one medmm through which it value. 

may be ascertained; and only conclusive where nothing 

appears to the contrary. 

In the next place, we may observe that the tenement need The tcDemcnt 
not in fact have been let for a whole year, (2) It might be j^'^the week 
let only by the week or the day. (3) And whether a tenement or day. 
of the yearly value of 10/. so let, would confer a settlement, 
depended upon the time for which the tenant occupied it. (4) 

In the third place, the value of the tenement is to be esti- The vakie was 
mated at the time of the party coming to settle upon it. (5) l^^he^t^ethe 

Now at what time is a party said to come and settle upon party came to 
it? Why at that time when he actually and corporeally settle upon it; 
begins his tenancy. In the case therefore of a lease for beginning of 
years, the time at which the estimate of the value must be bia lease, if 

made, is the time when the tenant entered upon the tenement, ^^J i*?*'?' . 

. ' 1 //*N -ri • 1 r 1 I* ** '»* begin- 

not sooner or later, (o) But in the case of a lease Irom year qiq^ of any 

to year, every new year is considered as a new lease. And if «>ne year, if it 

the tenement was of the value of lOi. a year, at the be- JJ^^ %ir*5S 

ginning of any one year during the tenant's occupation, he year. 

might thereby gain a settlement. (7) 

The above rule, as to the time of estimating the value, 
suggests two others : 

First, that whatever labour was bestowed, whatever improve- Improveinents 
ments were made upon the tenement, might be taken into JJ* party^^oc- 
the account of its value, if they took place before the party cupied, might 
came to settle upon it. And this rule extends not only to ^|® ^keu into 
ploughing, digging and manuring, (8) but even to sowing bu"not"such 
for the purpose of a crop. (9) as were made 

The second rule is, that whatever labour was bestowed upon *^*?' ^u °f?"" 

, • /. 1 »• . 1 ^ • pation nau be- 

the tenement after the tenant s coming to settle upon it, gun. 
could not be taken into the account to increase its value. (10) 
In the fourth place must be noted a rule which seems to 
have no foundation in good sense or reason, but to rest 
merely upon authority as its basis. It is this; that if the 
landloi^d paid those ta,xes, which are usually deemed tenant^s 

...■■■■■■ ■ I ., ■■ ■ > ■ 

(1) South Sydenham T;.Lamerton, 2 Bott, 112 ; R. v. Bilsdale Kirkham, Burr. s.c. 828. 

(2) R. v. Ringwood, 1 M. and S. 381. 

(3) By Lord Ellenborough, in R. v. Hellingty, 10 East, 44. (4) See page 73. 

(5) By Lord Ellenborough, in R. v. Helllngly, 10 East, 44. 

(6) See iu R. v. West Cran»ore, 2 M. and S. 134, what is said by Lord Ellenborough. 
m R. V, BiUdate Kirkham, Burr. s. c. 833. 

(8) R. V. Ringwood, 1 M. and S. 381 ; R. v. West Cramore, 2 M. and S. 132. 

(9) R. v. Purley, 16 East, 261. ' t • « «. 

(10) See the cases in note 9, and observe what is said by Le Blanc J. m R. v. Ringwood, 
1 M. and-S. 385. 
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Payment of taxes^ such payment was not to go in diminution of the value, 
by the land- ^m foT instance, A. the landlord had let a tenement to B., 
lord, not to be at the rent of 10/. a year, and had agreed to pay all taxes 
cora^^ut*** th** ^^^^^ ^^^ charges, and if this rent of 10 J. were proved to be 
yearly value, ^he annual value on the supposition that no taxes existed ; 

then, according to the rule, the amount of the taxes was not 

to be deducted from the 102. in estimating the value of the 

tenement. (1) 

No inquiry ne- Jn the last place, it IS not in any case necessary to inquire 

the credit ^^^^ f*^ Credit for the rent was given to the person renting 

given to the the tenement. 

lessee. '^g gj^j l-y^^l- ^^^^ notion was, in some cases, entertained 

that the credit given to the party was a test by which the' ques- 
tion of settlement, or no settlement, was to be determined. (2) 
But if this be adopted as a principle upon which settlement 
cases of this kind are to be determined, it will tend to impeach 
some established cases, and lead to many false and dangerous 
^ • ht^*"^"* conclusions. In cases where a guarantee or security has been 
ed, although given for the payment of the rent, the tenant undoubtedly has 
there was se- not full credit given to him for the rent. Yet this circum- 
byTthird^Tr^ ^^^'^^^ ^^ never prevented a settlement being gained. (3) 
son for the It seems, therefore, that no reliance can be placed upon the 
""^t* test afforded by the credit given to the tenant. It might 

have been a reason for the enactment in the statute 13 and 
14 Car. 2 c. 12, which perhaps proceeded upon this assump- 
tion, that a person, who had sufficient credit to procure a 
tenement of 10/. a year, was not likely to become a burthen 
to the parish. And indeed Lord Chief Justice Parker said, 
that this was the reason of the statute. (4) But the moment 
that statute passed into a law, the only inquiry should havet 
been into the real actual value of the tenement estimated by 
the yearly rent which ought to be paid for it. And this, I 
think, is now settled to be the only proper ground of 

The tenement "^q^^ry. (5) 

might be in. V. The tenement might lie in different parishes, 
ditferent pa- It was formerly made a question whether renting two dis- 
And^^' thoueh ^^^^^ tenements, as, for instance, one, worth 4i. a year, of A. 
rented of se-. ^Lnd another worth 6L a year, of B., constituted such a renting 
veral, it was as would satisfy the statute. Biit it was without difficulty 
^u^one^^tene- decided that, though rented of several, it was but onetehe- 
lessee. ment in the lessee. (6) 

(1^ R. V. Framlingbam, Burr. s. c. 748, 752 ; R. v. St. Paul's Deptford., 13 East, 320. 

(2) R. V. Framliogham, Burr. s. c 752; and it is hinted at hy Lord EJlenborough, in 
R. V. St. Paul's Deptfturd, 13 East, 321. 

(3> R. V. Butley, Burr. s. c. 108 ; R. v, Hooe, 4 East, 362.' 

>4) In South Sydenham v, Lamerton^ 2 Bott, 130. 

5) See R. v. Hooe, 4 East, 362, 

[6) North Nibley v. W^ootton under Edge, 2 Bott, 115 s R. v. St. Margaret, Fish Street, 
2 Bott, 120. « * J , 
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It was said by the Court in South Sydenham©. Lamerton,( 1) 
that " if the tenement be entire, and the house in one parish, 
and part of the land in another, this may be called a tene- 
ment of 10/. per annum in that parish where the house is;" but 
that "two distinct tenements in two parishes, making 
together 10/. per annum, will give no settlement." But this 
was merely an obiter dictum. And it has been since decided 
that two distinct tenements, one being in one parish, and the 
other being in another parish, were a sufficient tenement 
within the act. (2) 

VI. The party, in order togain a settlement,must have been Of the occu- 
in the actual enjoyment or occupation of the tenement for f^'J^ugt have 
forty days. The following case will show the meaning of been au actaal 
this rule : occupation for 

A butcher agreed for the occupation of a stall in Reading ^' ^ *^** 
Market. The stall was a permanent building with a door 
having a lock, and the butcher kept the key of it. But he 
had aright of access to the stall on two days only in the week. 
Having used the stall in this way for only nineteen weeks, he 
was held to have occupied it but for thirty-eight days. (3) 

From the above case, and particularly from what was said The forty day« 
in it by Bayley J., it appears that a tenement, which was to be ^u[*g^j"*Jo 'be 
enjoyed or occupied interruptedly, would nevertheless confer a consecutive, 
settlement under the statute of Charles the Second, and that 
the forty days were not required to be forty consecutive days, 

VII. The party must have resided forty days iu a parish Of ihe rcsi- 
which contained some part of the tenement. And it was at *icnce. 

one time thought, that such residence must be an actual 
residence upon some part of the tenement. (4) But this 
was an erroneous impression. And it is now decided that a 
residence in any part of the parish was sufficient. (5) 

II. From the 2d of July 1819, to the 22d of June, 1825, H. Of a set- 
any one who rented a tenement, consisting either of a dis- *^^"i^°' unSer 
tinct and separate dwelling-house or building, or of land, or stat. 59 Geo. 3. 
of both, hcrndjide hired by him for the sum of lOi. a-year, c« *?•. . 
at the least, for the term of one whole year, who held such ^®*"**''®"* 
dwelling-house or building, or occupied such land, and paid 
the rent for one whole year, obtained at the end of the year 
a settlement by residing forty days in the parish in which 
the whole tenement was situated. (6) 

In order to gain a settlement within the period above- R«quisite8 to 
mentioned, the party must, — i. Have bond- fide hired for a ^^^^ * settle- 



(1) 1 Strar 57. (2) R* v. Sandwich, Burr.^. 46 j and see R. v. RUongley, 1 T. R. 458. 

(3) R. V. Caversham, 4 B. and C. 683. 

(4) By Bayley J., and Best J., in R. v. Bardwell^ 2 B. and C. 162. 164. 
\h) R. V. Kenardin^n 6 B. and C. 70. 

(6) Stat. 59 Geo. 3. c. 5a. 
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ment under year, at the rjBot of 10/. at least, a tenement lying in the 
8tat.59Geo.3. p^yjgj^ ^ which tenement might consist either of a dwelling- 
bouse ox some other building, or of land, or of both; ii. must 
have held such dwelling-house or building, o^: have occupied 
such land, for a year) iiu must have paid a year's rent for 
it; IV. must have resided in the parish £Rrty days during 
the time be had such tenement. 
AU of which . These were so many conditions precedent to his g£iining 
were condi- a settlement. If any on^ of them failed of beiing in its leg^l 
^ns preced. Cleaning performed, a settlement could npt be ohtainedb 

. X; £iemust have Z(o/id,^cZe hired, for a year, at the^ rent of 
lOZ. at least,, a tenement lying in the parish; which tene- 
ment might consist either of a dwelling-house or other build- 
ing, or of land, or of both. 
Meaning of With regard tO) the subject-matter, namely,, a tenement, 
the word tene- the same construction is to be put upon that word as before 
Uinitedbythis ^*® statute passed, except in as far as this statute altered or 
act. abridged the meaning. of the word. Now, before this statute, 

if A, had taken land of one person and a house of another, 
and at different times, though different tenements in those 
persons of whom they were taken, they nevertheless formed 
but one tenement in A. There is nothing in this statute 
which introduced an alteration in this respect. A tenement, 
therefore, might still consist of different parcels, taken at 
different times and of different persons. (1) 

Now, as to the limitations introduced by the statute : 
To be all in First, the tenement which would confer a settlement was 
one parish, to be all in one parish ; by which is to be understood, so 
much of the tenement as would yield a rent of the proper 
amount. 

If A. had rented land, of which part was in one parish and 

part in another parish, at 15!. a-year, he might, J apprehend, 

be permitted to show that the part which lay in the parish 

where he lived, was, in effect, hired for the sum of lOZ. 

a-year. 

To coniist of Secondly, the tenement w.as confined to buildings and land. 

in^s only!' " Thirdly, the dwelling-house or buildipg was to be separate 

The building, and distinct. It was not sufficient for A. to hire part of a 

*^'» *° *** se- house or part of a barn, unless the part of the house was so 

SiYunct!" separated as that it might, in an indictment for burglary, 

have been charged to be the dwelling-house of A., or tne 
part of the barn, or other building which he took, was discon- 
nected with the other part by means of a partition-wall, and 
by having a separiate entrance. 

(1) R. V, North CoUingham, 1 B. and C. 578. 
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So muqh for t;he sul^ect-m^tter. Next, with respect to 
the term for which the hiring was to be made, this must have 
been a,t least a year : that is, the hiring by A. must have been 
such, that A- by the contract bound liimself for the term of to be hired 
one year; whiph yeftr must, of course, have been a year in Ibr a year at 
law.' ( J ) And the hiring for a year was, in analogy to the ***^*" 
case of hiring aud service, a good hiring, notwithstanding 
there were conditions or stipulations mtroduced, which 
re^4ered it defeasible. (2) 

Next, a^ to the rent, that must have been at least lOi. ^* **7"*t*^^ 
And as long as it appears to have been a yearly rent, the 
mode adopted for paying it, whether by the week or by the 
month, was quite immateirial. (3) 

Lastly, as to the manner of taking, it must have been A"** the hir- 
bonaJidC: Whatever tended to show a fraudulent intention, f°fmi.^*' °"' 
vitiated the contract, and rendered it ineffectual for the pur- 
pose of a settlement, l^n this view, the value of the tenement, 
though in many other respects immaterial, would become 
important ; .because the fact of agreeing to pay 10/. for that 
which was not worth that sum, would, in some cases, be very 
. cogent evidence of a fraudulent intention. 

II. The party must have held such dwelling-house or build- The house or 
ing, or have occupied such land, for a year, held/and the 

The statute made a distinction in the manner of enjoying laud tobc oe- 
the tenement, according to the difference in its. nature. A *^P*^* *>' * 
hou^e or building was to he held for a year ; land was to be 
occupied for a year. The land must have been in his own 
hands during the whole year. Of the house or building he House, &c., 
might underlet, perhaps not the whole, but certainly a part, deriet in^part* 
and in such, manner that the whole house or building could 
still be charged as his house or building, in an indictment ^he taker of 
for burglary. (4) If the tenement consisted of land, there land to occupy 
must have been a sole occupation by the person taking it. '** solely and 
If A, took land, and then let B. occupy it with him jointly, **^ «si*ey- 
A, qould not gain a settlement. (5) 

But though a year wa3 tlie term for whiqh the tenement T?® |;*;li?"ff 

1 , / 1 t • J ^^ • A. - or occupation 

must have been held or occupied, it was not necessary tor might be 



un- 



the holding Qr occupation to begin and end with the period <lcr different 
for which. the tenement was taken. hinngs; 

Suppose that A., on the 1st of November, 1820, hired a 
tenement for a year froni the preceding Michaelmas, and 
that.at. Michaelmas, 1821, he hired it for another year, con- 
tinuing to hold or occupy the tenement till the 1st of Novem- 

fl) See Mgg 8, 

(2) See H. V, Herstmonceux^ 1 Man. and R. 426. (3) Ibid. 

[4) R. V. North CoUingham, 1 B. and C. 578. See the judgment of Abbott C. J. 583. 

;.')) R. V. Tonbridge, 6 B. and C. 88. 
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ber in this latter year. Now, in this case, the holding or 
occupation was under different yearly hirings, but was still 
sufficient to satisfy the statute, which did not require the 

and need not holding or occupation to be for the same year as the hiring, 

?he samc"ye«r ^^^ ^nly that such holding or occupation should be for the 

as the hiring, term of one whole year. (1) 

A year's rent |j,^ 'pjjg party must have paid a year's rent for the tene- 

to be paid by * /o\ 

the tenant. nient, (i) 

No particular year, for Which the payment was to be made, 
is specified in the statute. If, therefore, the party had paid 
rent for the tenement, in respect of which he claimed the 
settlement, any one year during the term of his holding or 
occupation, by such payment he apparently fulfilled this 
condition of the statute. (3) 

A whole year's rent, whatever that rent might amount to, 
was to be paid in order to gain a settlement. A payment 
to the amount of 10/., unless 102. was the rent for a year, was 
not sufficient. (4) 
The payment This payment must have been either an actual payment, 
au'aftual pay- ^^ what in law is equivalent to payment : as, for instance, if 
mentor a pay- A. made a legal tender of the rent upon the premises before 
went in law. sunset or the last hoiur of the day when it became due, and 
could show that he had ever since been ready to pay it. (5) 
^"d ^^h'^th ^"^ ^^'® payment must have been made by the person hiring 
person hiring ^^^ tenement ; so that if he died before payment pf the rent, 
the tenement, although all the other requisites of the statute had been com- 
plied with, no settlement was gained. (6) 
The tenant ly. The party must have resided forty days in the parish 
sided forty ^^ring the time he had such tenement, 
days in the The statute says that no person shall gain a settlement by 
parish. reason of dwelling forty days in any tenement, unless the 

tenement be of the description which it specifies, and be 
enjoyed in the manner which it points out. Therefore, un- 
der these restrictions, a settlement might be gained by resid- 
ing forty days in the parish. But the settlement was not 
completed at the end of forty days, but only at the end of 
the year's occupation. (7) 
Of a settle- III. From the 22d of June, 1825, any one who rents a 
inff'^nnder"'" .^^"cnfi^ci^t consisting either of a distinct and separate dwell- 
stat. 6 Geo. 4. ing-house or building, or of land, or of both, bond fide rented 
c. S7. by him in the parish, at the sum of 10/. a-year at the least, 

(1) R.V. Stow,4B. andC.87. 

(2) R. V. Carshalton, 6 B. and C. 93 ; R. v. Ampthill, 2 B. and C. 847. 

(3) See what is said by Abbott C. J., in R. v. Stow, 4 B. and C. 89. 

(4) R. V. Ashley Hav, Easter T. 1828. And see R. v. Ramsg^te, 6 B. and C. 712. 

(5) See what is said on this subject by Bayley J., in R. v. AmpthiU, 2 B. and.C. 854, 
and also by Holroyd J., 855. 

(6) R. V. Carshalton, 6 B. and C. 93. (7} R. v. Ampthill^ 2 B. aad C. 847. 
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^* 
for a whole year ; which house, building, or land, he occupies DeAnition. 
under such yearly hiring, and actually pays the year's rent 
for the same, acquires, at the end of the year, a settlement 
in the parish where the tenement is situated, if he has resid- 
ed forty days in the parish. (1) 

I. With respect to the tenement, the term for which it is The'tenemcnt, 
to be hired, and the amount of rent, the same construction is rent *an™roan- 
to be made upon this statute as upon the one which it has ner of takiog;, 
superseded. (2) The taking, indeed, under the new act, are the same 
instead of consisting, as it might under the former act, of mte, as under 
several hirings, is perhaps to be confined to one. The stat.59Geo.3. 
tenement is to be occupied " under such yearly hiring ;" an 
expression which seems to point at a single hiring, and not to 

include a plurality. 

II. The distinction between land and buildings is, in this Building^s as 
statute, abolished ; and the enjoyment of both must be by ^®'' f^ *^"* 
means of a personal occupation ; so that, under this statute, p^g^^ * '^^^' 
no part of the tenement can be underlet. No part can be 

And as the occupation in this case is to be " under such Th**^"^'t**id- 
yearly hiring,'^ it seems probable that it was intended to to be^n and 
begin and €;nd with the year for which the tenement is rented, end with the 
If this be so, this is another point in which the law has by this the"^ tenrment 
statute been changed. is hired. 

III. With respect to the year's rent, which must be paid Reuttobepaid 
in order to gain a settlement, the statute, which I am ^o"* ^^^ *<f^^ 
now considering, seems, by its wording, to require that ^^^^' 

the rent paid should be for the same year for which the 
renting took place, that the party relies upon for his settle- 
ment ; and this I have already shown is probably intended to 
be the same year for which the occupation must take place, 
that the party relies on. Therefore the three requisites, 
namely, the renting, the enjoyment, and the payment of rent, 
which under the former statute might be for different years, (3) 
must all concur, under this statute, in one single year. 

The rent is not required under this statute, as under the The rent need 
former one, to be paid by the person who takes the tenement. (4) »<>* ''« paid by 
This difference in the wording of the two acts does not, how- ' ^ '«>««^ 
ever, appear to be very material. For the payment of rent is » ♦ i^ 
still a condition precedent to the gaining of a settlement. And not gmn a set- 
if the tenant were to die before the rent was paid, he could not tiemeut until 
be considered as having acquired a settlement, although the '' " P^^^' 
rent might afterwards be paid out of his effects. (5) 

(1) Stat. 6 Geo. 4. c. 57. s. 2. (2) See page 74, &c. 

(3) See R. v. Stow, 4 B. and C. 87. 

(4). R. V. Kibworth Harcourt, Sittings in Banc, before Hil. T. 1B28. 
(5) R. v. CarshaltoDj 6 B» and C\ 93. 
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The rent paid must be a whole year's rent, whatever may 

be the amonnt of rent reserved. (1) 

There must be j^ There must be under this, as well as under the former 
a resideDce of ,,, i*!-^.*..! •! 

forty daya in Statute, a residence of forty days m the parish. 

the parish. The act, it is true, does not speak of this residence. But 

as a forty days' residence was always required to complete a 
settlement by renting ; as all statutes relating to the same 
subject must be construed together; and as no other altera- 
tion in the old law must be deemed to have been made, 
other than what is expressly specified in this later statute : 
for these reasons, a residence of forty days seems to be still 
necessary. Otherwise this anomaly would occur j that a 
party, merely by occupying land in a parish, which he may 
do without living in the parish, might gain a settlement there, 
without having slept for a single night within the bounds of 
the parish. 



GHAP V. 

^ , . ^ Of Settleme^it by Paymoxt of Rates. 

Toundation of . 

b ^'*°*®"' A 5ETTLBMBNT by virtue of being rated, and of contribut- 
^ "^* ing to the public rates of a parish^ took its origin from the 
statute 3 W. and M. c. 1 L s. 6., by which.it was enacted that 
if any person, who comes to inhabit in any town or parish, is 
charged with and pays his share towards the public taxes qx 
levies of the said town or parish, he shall be deemed to have 
a legal settlement there, though no notice in writing has been 

Division of the given to the parish. (2) 

subject. This subject divides itself into two parts, a rating in respect 

of a tenement, and a rating generally, not in respect of a 
tenementt And the former consideration is of a two-fold 
nature, a rating before the statute 35 Geo. 3. c. 101., and a 
rating since that statute. 

I. By force of the statute of William and Mary above- 
men^ionedj and from the time of p^^ssing that statute, ot at 
l^ast from the term of passing the statute 9 and 10 W.3 c. 1 1 ,, 
which restricted the former, up to June the 22d 1 795, a settle- 
mei>t might be obtained according to the following proposition : 

1. Definition Any one, except a certificated person, (3) being charged 

of a settlement ^j^h, and paying his share towards the public taxes or levies 

u" ratei^ for of the parish, in respect of any tenement, whatever might be 



s 



R. V. Ramsgate, 6 B. and C. M2; and see page 76. 

See page 64. (3) Stat. 9 aod 10 W. 3; c. 11. 
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its value, acquired a settlemeivt by residing forty days in the • tenement, 

_„.,?■*, . ^ ^ -^ ^ under stat. 3 

parish after such payment. W. and M. c. 

II. Frpra the 22nd of June 1795, to the 22nd of June 11.' 
1823^ a settlement might; be acquired according to the 
following proposition : 

Any one, except a certificated person, (1) bein^ charged 2. Definition 

with, and paying his share towards the public taxes or levies ^ *!i**b™b'^- 

of the parish, in respect of a tenement of the yearly value of i^g rated for a 

lOl^ acquired a settlement by residing forty days in the tenement, un- 

parish after such payijaent. (2) ^^^ ^^l' l^^f^ 

On the 22nd of June 1825, the acquiring a settlement by Scttlementsby 

the jratin^ of a tenement seems to have been virtudly ^^^S ««ted 

abolished; for it can now only be acquired in virtue of such a ^taallyabS- 

tenement, and by fulfilling such conditions as would effect a ithed by atmu 

settlement by renting. (3) .^ ^«®- *• «• ^^* 

I shall first lay down such rules as apply with equal force to ^^ *^® •""**■ 

both the periods above mentioned. botb to ^stet. 

Of which rules the first is, that it was not sufficient to pay 3 W. and M., 

rates without being rated, nor to be rated without paying. (4) Jf ^ •***• ^^ 

Both were necessary. Thus for instance, if A.'s landlord or The bein^ rat-, 

predecessor was the person who stood rated in the rate-book, ed, and the 

A. was not entitled to a settlement by paying that rate. (5) l^?!^V^l^l^ 

r^ I 1 1 <••*.* 1 11 1 rate, ure boni 

On the other hand, if A. was the person rated, but another necessary. 

upon his own account, and not upon A.'s account, paid the 

rate ; A., in this case too, did not gain a settlement. (6) 

The second rule is, that the rating must have been before Of the rating^, 
the payment. '^^^ "J^"ff 

A. paid the rate, and afterwards bis name was inserted in htenbe/oretht 
the rate. This was not a good rating for the purpose of payment, 
gaining a settlement. (7) 

The third rule is, that the person rated might be rated in And must hare 
any manner which sufficiently notified to the parish that he '>««n »^^ m 
was rated. ^ JaS^pl^^^ 

Thus, for instance, if A. ivas rated as the ^^ occupier of tv'* occupa- 
Black-acre;*' (8) or if the rate was in the alternative in this *>»" ^ tiiete- 
way, •^ J. S. or tenant,^' J. S. being the landlord, and A. the °^"'*"*- 
tenant ; (9) or if both the landlord's name and that of A. the 
tenant were inserted in this form : 

Landlord f Tenant 

J. S. 1 A. 

so that itis doubtful upon whom the assessmeivt was made;(10) 



1) Stat. 9 and 10 W.3. c.Jll. (2) Stat. 35 Geo. 3. c. 101. a.4. 

3} Stat. 6 Geo. 4. c. 57. (4) Talhora v. Btostoo, 2 Salk. 523. 

5} R. iPw Sitimtt;^ aitrr. i. e.73 ; Kinver v. KSn^^swinford, Foi. 120. 
(6) R. v. Weobly, 2 East, 68.- 17) R. v. Edgbaston,^ T. R. &40« 

(8) R.t;. Brightmeu,.2Bimr«ia62» h) R. v. Faiatirkk, Btir|w «• c« 405, 

10) R. V. Mitcbam, Cald. 276. 



(10 
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or if the house for which A. paid rates was rated thus, '* Late 

Lowbridge*s hoiise," Lowbridge being the name of a former 

occupier, and the parish or parish officers being aware that A. 

was^ the actual occupier ; (I) or even if the name of a former 

occupier, who had been rated by name, and not by description 

Iq all cases of the house, was continued in the rate, that former occupier 

the occupation being dead, and his death, together with the present pccupa- 

Uen know*n to ^^^^ of A. being known to the parish ; (2) in all these cases 

tire parish. A. might gain a settlement by viftue of such rating. 

A par^ rated And further, even if rated by mistake, he might nevertheless 

by mistake, acquire a settlement, if the other essentials for that purpose 

"lueLenT * *>ad been. complied with. (3) 

So might one The fourth rule is, that the rate itself need not have beeil 
rat^iuavoid ^^ form, or in the manner of making it, strictly legal. Al- 
though laid too narrowly, (4) or even though void, (5) it did 
not prevent the party charged in it from gaining a settlement* 
^ ^ The fifth rule is, that the rate or assessment was not con- 

conftii^dtopa- fined to parochial taxes; but other taxes, not strictly piaro- 
rochial taxes, chial, such as the land-tax for instance, might form the 

subject of the assessment. (6) 
No settle- By particular statutes it is provided, that the payment of 

ment to be certain taxes shall not confer a settlement. This is enacted 

*'"°u8 of ^the ^y *^^^* ^ ^^^' 1 . c. 7. s. 6., with respect to the scavenger's rate, 
scavenger's and all assessments for the repairs of the highways ; by stat. 
rate, or the jg Geo. 3. c. 2G., with respect to duties gn houses; by stat. 
tiirdutw?on 21 Geo. 2. c. 10. s. 13., with respect to duties on houses and 
bouses or win- windows; and by stat. 43 Geo. 3. c. 161., with respect to 
dows, or the jj^g assessed taxes. 

O CgtfCCOiO lift Yfi& 

Of the pay- The sixth rule is, that whatever amounted to a payment 
ment. A pay- in law was a sufficient payment of the rate. 
™ffi*' *" ^^^ For A. might either in fact pay the rate himself, or cpn- 
A payment, structively, by the hands of an agent. (7) 
afterwards re- The seventh rule is, that although the sum, paid by the 
thi"rd^ party * Person rated, might be refunded to him by a third party, he 
8ufficien^» ' might nevertheless gain a settlement by virtue of such payment. 

A landlord might reimburse his tenant for taxes which the 
tenant had paid ; (S) or the government might reimburse a 
public officer the taxes which had been assessed on him ; (9) 
and in any such case the tenant or the o^cef might gain a 
settlement. 

(1 ) R. v. WalsaU, Cald. 35. If it is not known to the parish that A^ is the occupier, A • 
cannot gain a settlement ; R. v. Llaugammarch, 2 T. R. 628. 

(2) R. V. Heckmondwicke, Dougi. 5(i4. (3) R. v. Carhampt()n,Dougl. 621. 

(4) R. v. St. Bees, !/ East, 203. 

(5) 19 Vin. Abr. 386 ; St. Giles's, CrtpplegUte, v, St. Mary Newin^ton. 

(6) See R. v. Weobly; 2 £ast, 70. (7) By Lord Kenyon in R. v. Weobly, 2 Kast, 70. 

(8) R. V. Openshaw, Burrl-s. c. 522 ; 1 Bl. Rep. 463. 

(9) R. V. OkehamptoDj.Burr. s. c. 5 ; R. v, Axmouth, 8 East, 383. 
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The eighth rule is, that the person rated and paying the ^face^^ "*^' 
rate, must have been resident in the parish for the space of i^^e party ^as 
forty days after the time when he paid it. (1) By stat. 3 to be resident 
W. and M. c. 1 1., the being charged with, and the paying of j«^ '^^^^^^ 
rates, was substituted for public notice to the parish. The after payment 
party, therefore, who, before that tiftie, must have resided of the rate, 
forty days subsequent to notice, was, from the passing of that 
act, required to reside forty days subsequent to such charge 
and payment of the rate. (2) 

Next, as to the difference between a settlement gained or the change 
during the former period, under the statute of William, and made by stat. 
a settlement gained during the latter period, under the statute ^Jj ^^' ^' ^' 
of Geo. 3. The only respect in which they differ is in 
the value of the tenement. 

In the former period a settlement might be gained whatever 
might be the value of the tenement. 

In the latter, it could only be gained in respect of a tene- 
ment of the yearly value of 102. 

Before the year 1819, very few instances of gaining a 
settlement by being rated for a tenement of the value of 10/. 
would occur, because a tenement of the yearly value of lOi., 
would, in most cases, of itself confer a settlement, indepen- 
dently of the rating. (3) 

But when the statute 59 Geo^ 3. c. 50. passed, limiting 
the nature of the tenement, by the renting of which a set- 
tlement might be gained, it then happened that many tene- 
ments of the yearly value of 1 01., which would not as such 
confer a settlement, did, if rated, enable' the parties paying 
rates in respect of them, thereby to gain a settlement. (4) 

During the former period, therefore, in addition to the Under stat. 3 
eight rules above laid down, the only inquiry will be, what is Y^' *"** ^' ^^ 
a tenement ? And this is a question that must be answered ment was suf- 
by looking back to the description and definition of a* tene- ficient. 
ment given in a former chapter. (5) Under stat. 35 

During the latter period, besides that inquiry, it must u'^^ugt'iaVe 
also be ascertained whether the tenement was of the yearly been a tene- 
value of lOi., that is, of such value that it was worth lOZ. to ™«"* o^, ^^ 
rent by the year. (6) ^ Hf^ ^*^"* ^^ 

It is not necessary that the tenement should have bees A less value 
estimated in the assessment as of the annual value of 101. "V^^l^"^'" 
It was sufficient if such could be proved to be its actual value. (7) Fixtures be- 

In the tenement will be included all that forms part of 



(1) R. V. Ringstead, 1 Mann, and R. 448. (2) Ibid. 

(3) See the judgment of the Cou\-t in R. v, St. Pancras, 2 B. and C. 126. (4) Ibid. 

(5) Page 65. • (6) See page 70. 

(7) R. V. St. Punstan's in Keut^ 4 B. and C. 686. i 
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longing to the the freehold. If therefore fixtures, belonging to the land- 
let ^ith *he ^ordy were parcel of the demise, their value was to be added 
liouie, were to to that of the house with which they were leased ; and this, 
be taken into although they were fixtures of such a nature that, if they 
estimatlnrthe had belonged to the tenant^ they might have been removed 
yearly value, by him during the term. (1) 

3. Of a settle- 111. Of rating in general, not in respect of a tenement. 
S^genYriT.^"^ The statute of William and Mary, (2) which was in its 

terms of so general and comprehensive a nature, appears to 
embrace all rates whatsoever, which can fall under the 
meaning of the expression, " the public taxes or levies of the 
parish.** It does not regard the subject matter in respect of 
which the rate is imposed, nor confine the gaining of a settle- 
ment to cases in which the party is rated in respect of a tene- 
ment. It follows, therefore, that the subsequent statutes, 
which restrict the gaining of a settlement in those cases 
where a tenement is (he subject matter of the rate, do not 
affect those settlements which are claimed by virtue of a 
rate upon personal property. (3) 
At this day a At this day, therefore, a settlement may be gained by being 
may^be gained ^^^^ ^^ respect of any thing which is not a tenement, 
by being rated In' this Case it is necessary that tlie party, for whom a 
^oj. proper^ settlement is claimed, should have been rated, should have 
tenement. P^^d the rate, and should have resided forty days in the 
Of the requi- parish after the time when he paid it. 
sites for gain- j^ \yjtjj respect to the ratinff, all that has been said, in 

mg a settle- . ^ it . . i. • ? • <• 

ment in this the former divisions of the subject, except so far as may 
^ay ; relate to the nature of the thing rated, is applicable to the 

Payment • rating wWch is now under consideration. (4) 
Kesidence. H. The sam'e may be said of the payment; (15) and 

in. Of the residence. (6) 



CHAP. VI. 

Of Settlement by Estate. 

Foundation of Upon these two rules, first, that no one could be removed 
b ^®"!*"*®''* frowi his own estate ; second, that any one having lived upon 

his own estate for forty days became settled in the parish in 
which he so lived ; upon these two rules, the first a principle 
of common law, solemnly recognized by Magna Charta, the 

(1) R. V, St. Duustan's in Kent, 4 B. and C. 686. 
m 3W. and M>c. 11.8.6. 

(3) See the second Uche^ter case^ 2 Peck 251, in^vhich this was agreed by counsel on 
both sides. (4) Seepages 79. 80. (5) See pag« 80. (6) See l^age 81. 
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second an enactment of the statute 13 and 14 Car. 2. c. 1 2., the 
.settlement, of which I am now treating, was originally founded. 

Before the statute 9 Geo. 1. c. 7*) which^ as 1 shall here- stbce the stat. 
after show, mentions certain estates which are not to confer 9 9®^- f- c«7., 
settlements, it was universally true that anyone remaining raovab/efor40 
upon his own estate, whatever that estate might be, for forty days and ^iii-. 
days, gamed a isettlement by vinue of that estate. From '^^ * 8***'^- 
tfie time of passing that statute, living upon an estate irre- ^en^ *q "^n 
moveable for forty days, and gaining a settlement, have not, cases, conver- 
in all cases, been convertible terms ; for the owners of such ^^^^^ terms, 
estates, as are the subject of the statute, are irremoveable, 
but gain no permanent settlement in the parish. When 
therefore in any cases we find the expressions, gaining a 
settlement and being irremovable for forty days, used in this 
way, and the being irremoveabje made a criterion for deter- 
mining the settlement of the party, we must bear in mind the 
qualification with which such a proposition is now to be 
received. 

A settlement by estate is to be gained according to the 
following rule : 

Any one, who by devise, by act of law, or by any convey- Definition of 
ance except for a 'pecuniary consideration of less than 30/., f settlement 

• »«t.i4..M e \»p by estate. 

acquires any estate m fee-simple, fee-tail, or for life, or any ^ 
e»8ting term of years, in lands or tenements, whether free-^ 
-hold 'or copyhold, such person being either legally or bene- 
ficially entitled to such estate or term of years, and residing 
for forty days either upon such estate, of in the parish which 
contains it^ thereby gains a settlement in that parish* 

There are three, and only three principal questions which xhe questions 
can arise in all cases in which a claim is mlide to a settle- whicU may a- 
ment by estate. I'hey are as follows : "*® ^^^^ 

First, what is such an estate as will confer a settlement ? l. As to the 
which is a question of law : m^tbeT/*** '' 

Second, was the person, for whom a settlement is claimed, a settlement ; 
entitled to such an estate ? which is a question partly of law 2. As to the ti- 
and partly of fact : (J,^^ *^^ P^" 

Tiurd, has he resided forty days upon it? and this is / 'as to his 

wholly a question of fact. residence upon 

I. What is tfuch an estate as will confer a settlement ? * ^ ®^***®' 

For determining which question certotn general rules may of the estate. 

lie laid down. 

I. With the exception of estates purchased for a sum less All estates, ex- 

than -30/, m no^only-an estate -in fee-simple, fee-tail, and *^P^-*^f®£"'^- 
1 • J /it ^ ^ 1 1 T J? u* u chased for less 

every kind of life estate^ bat also any term of years, of which 



(1) Stat. 9 Geo. 1. c. r. 

g2 
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than 301., will the party in possession is not the original lessee, even if it be a 

^ent* ******* ^^***^ ^^™ y^^^ ^ y^^^^ (^) ^s sufficient to confer a settlement. 
Whether free- II. The estate may be freehold or copyhold, 
hold or copy- m. It may be any estate whatever in lands; Whether an 

Provided the estate in all other tenements be sufficient, is a question of 

interest be an some doubt. 

j"*^"^t in « Tenement is a large word, to pass not only lands arid 

other inheritances which are holden, but also offices, rents, 
commons, profits apprender out of lands, and the like, 
wherein a man hath any frank*tenement, and whereof he is 
seised ut de libera tenemento.*' (2) 

A rent out of Now, in R. v. Stockley Pomroy, (3) Lord Mansfield seems 

* ^"^^^ffi ^"^ t' ^ ^^y ^^ ^^^^^ ^^^ * ^^^^ ""^ ^^ * freehold would not confer 

because it can a settlement, because it would not give a right to live upon 

give no right guch freehold. 

Jbe"freeh"oC !« R- ^' Warkworth,(4) from what is .said by Grose J., and 

A right of Le Blanc J., it should seem that, in their opinion, a right of 

common common, exercised by the party who had that right, would 

bly^be suffi-' ^^ sufficient for the purpose of a settlement. 

cient. With regard to a reversion, considerable doubt was at one 

A reversion ^y^^ entertained whether that were sufficient to give a set- 

will five a 

aetilement. tlement. But it was finally agreed by the Court that if B,, 
tenant for years/ is in the occupation of premises, the rever- 
sion in which belongs tc A., A., by residing in the parish, 
gains a settlement there. (5) 
But not an Next, let us suppose the case of an advowson. Would this 

advowson. confer a settlement ? An advowson does not even stand upon 
the same ground as a right of common in gross exercised by 
the party to whom it belongs : for there is not, in the case of 
an advowson, the same reason for residing on the spot, scs 
holds in the case of a common in gross. And some stress 
* was by Lord Kenyon (6) laid upon the circumstance of there 

being a reason for residing in the. parish where the property 
is situated. Where this reason does not exist, perhaps no 
settlement would be gained. ' 
The estate iv. The estate may be either a legal or an equitable estate. 

™Y uUabfe^ And the party who has a legal or beneficial interest in any 
an estate in estate may acquire a settlement by virtue of it : and this, 
common, in whether he be the only person interested in. the estate, or 
ora^ jointM- whether he be one of several joint-tenants, parceners, (7) or 
tate. tenants in common 3 for whatever is the title of one, is the 

title of all. 



"•^ 



(1> R. v. Stone, 6 T. R. 295. (2) Co. Litt 6. a. 

(3) Burr. S. C. 764. (4) IM.andS. 473. 

(5) R. V. Houghton-le-JSpring, 1 East, 247. See R. v. Staplegrove, 2 B. and A. 527. 

(6) In R.V. Uoughton-le-SpriDff, 1 £ast, 254. (7) R. v, Dorstone, I flast, 296. 
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There is very little difficulty attending cases which arise ^^ l«ffal ««• 
upon legal estates. I shall only mention some few instances '* 
in whiclithe interest appears to be less direct or more remote. 

'^ A guardian in socage has an interest in the ward's A guardiaii in 
estate. The law considers him as entitled to the possession «<?<V«« 
of the property. '* He is therefore irremovable. (1) 

^^ A mortgagor has ar right to the possession, till the mort* a mortgagee 
gagee brings an ejectmenti After the mortgagee has got into in possession, 
possession, he may then gain a settlement." (2) 

An executor and an administrator, after probate or admi- An executor 
nistration granted, have each of them a legal interest in any or iidnimistra- 
term of years which may come to either of them in their ca- bat^ &c. 
pacity of executor or administrator ; and in that capacity 
-may respectively gain a settlement. (3) 

The husband has a legal interest in the wife's estate. If Andabusband 
the wife be seised in fee, in tail, or for life, he gains by the '"."^P^'o^ **** 
marriage an estate of freehold in her right. If the wife has a such estates 
term of years, he becomes possessed of this term in her right; " ^»J* P^* 
(4) and, in cither case, gains a settlement. ment.* *** 

An adverse possession of twenty years confers a legal title So has a party 
upon the party who has for that period been undisturbed in ^*** * food 
the enjoyment of the estate. (5) He cannot, after the expi- meat.*" 
ration of the twenty years, be dispossessed. And when that 
period is completed, it will be presumed that his possession 
originated under a title, which would have prevented him 
from being dispossessed in any one of those twenty years. (6) 
In any one of those years, therefore, a settlement might be 
gained. (7) 

But the strict rules to be observed in the trial of ejectment. Or one who 
are not to be applied to settlement cases. And therefore ^^, po»«««ed 
uninterrupted enjoyment for a shorter time, as for instance teTlyfo7smne- 
18 or 19 years, will be sufficient for the purpose of gaining a what less than 
settlement; that is, it will warrant the presumption that a 20 years, 
conveyance has been executed, and a legal title obtained. (8) 

Suppose that A. makes an agreement for the sale of an or one who 
estate, lives forty days upon the estate, and then executes a bas agreed to 
conveyance. During those forty days, the contract is exe- J^^. con"mie» 
eutory ; the legal estate is in A., and he gains a settlement by to live upon 
living upon it. (9) **• 

I have before observed, generally, that whether a person 
be sole seised or possessed of an estate, or be one of several 
parceners, joint-tenants or tenants in common, he will have 



(I) R. V. Oakley, 10 East, 491. (2) R. v. St. Michael's Bath, Dougl. 632. 

(3) R. V. Stone, 6 T. R. 295. (4) Co. Litt. 351. a. 

(5) R. v. Bittou, Burr. s. c. 631 ; Asbbrittle v. Wyley, 1 Stra. 608. 

(6) R. V. Calow, 3 M. and S. 22. (7) Ibid. 

(8) R. V. Buiterton, 6 T, R. 654. (9) R. v. Dorstone, 1 East, 296. 
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an equal title to acquire a settlement by means of the estate. 

And it seems to be clear that all the persons, who have a J9iQt 

or common tide, may at one and the same time obtain a 

settlement in virtue of that title. 
Of equiuMe With regard to an equitable title, it has been long settled 
estates. ^y^^^ gy^j^ ^j^jg jg sufficient to give a settlement. (1) And th^ 

test, by which all . C4ises, wherein an equitable interest is 

claimed, are to be decided, is this : whether the estate on 

which the party resides is substantially his property^ (Si) 
The iDterest '^ It must be clearly an equitable interest^ and not n^rely 
"*"^tobl*^*S^ ^^^^ * claim as might possibly induce a court of equity t<> 
terest. . ' interpose in some way or other.'* (3) 
Whoever has <« Where there is a conveyance to uses not executed, or qx\ 
benefid3°?ul ^™sts stated on the face of the deed, the one party has the 
terest, may equitable, and the other the legal estate. Aii^d i|i these 
gain a settle- cases, for Collateral purposes, a court of common law will 
means of^it. ^^^ notice of such an equitable estate." (4) Such an equit** 

able estate fs a substantial interest, and therefore the cestui 

que trust gains a settlement by residing upon the estate. (5) ^ 
Instvice^ of If an estate be devised to trustees, in trust to-piyr all the 
eqmtable cs- j^nXf^ thereof, except 40 shillings, to a fit person, to ^e ap-r 
Cestui que pointed as schoolmaster, the schoolmaster for the tij^ 
truti. being is, to the extent of all the rent beyond 40 shillings sk 

year, cestui que trust of the estate. (6) 

Sole next of If A. is sole next of kin to a person deceased, that vii. if be 

kin before ad- \^^ exclusive right to take out administration, be ha9s before 

minis ra ion. adnjiujgtration taken out, an equitable interest in any t^rai 

• of years, which was the property of the deceased. H.e m^^ 

therefore, gain a settlement in virtue of th^t tertQ. (7) 
A party, con« A. assigns to trustees, to raise by sal^ or mortgageoi^ thf 
tecs^fo*** a'"*a P'^®®*®^®* ^^^ hy the receipt of the rents and profits theifeof^ 
stated sum of & Stated sum of money ; and after payment of that ^ip, ii^ 
money, and af-' trust to reconvey the, premises. This cohyeyaiice is but 
Snvey!***' '*' a security for the sum mentioned. The estate remains subr 

stailtially the property of A., and it is a suffiqient estate to 

give him a settlement, (8) 
\ ^^^* ^^ Suppose, next, a devise of an estate to t;]:ustees to, sell and 
ney°"*ari8lB^°" V^Y ^^^ money over to A. A, lives upon the estate vntil U if 
from the sale sold. Here, as in the last case, he is the pei:son beneficiallj 
of an estate by interested in the estate, and therefore may gain a settlement 

trustees is to • t* » . aw 

by means of it. (9) 

(1) By Lord Keoyon in R. v. Catherlngtou, 3 T. R. 772. 

(2) See what issaid by Lord Man&iield, iu R. v. St. Michael's Bath* DQUff, .632, 

(3) By Lord KUenborough In R. v. Uorndon-ou-the-Hill, 4 M. and S. 565. 

(4) By Holroyd J. in R. v. Toddiogton, i B. and A. 5$4» 

(5) R. V. Offchurcli, 3 T. R. L14. And in that case the estate was the equitable ettate 
of the wife ; R. v. Holm East Waver Quarter, 16 Mutf 127. 

(6) R. V. Owersby-le-Moor, 15 East, 366. (7) R. v. Horsky, 8 Bast, 405. 
(8) R. V. Edington, 1 East, 288. (9) R. p. Nattand, BiMrr. •< c. 793.. 
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Sqppi^fte^ in the last place, a devise of a house to a party, '^R***'* ■"* 
with a provision that it is the will of the devisor that A, should Je esu^^Sn- 
have free power and liberty during his life to dwell in it. til sold. 
Tbifi devise giv^ A. a beneficial interest in the premises ^ ^^u^'a^ 
su^c^ent to confer a settlement. (1) g^r>g ^|i |g* 

In all the examples jyst given, there is a clear beneficial t* hav€ power 
inter^t, a clear equitable estate, and ** not merely such ^ ^^ JJtat *d **** 
claim as might possibly induce a court of equity to interpose in^ his Ufe ; 
ill some way or other.' I shall now mention some instances bave aU clear 
of persons living upon ^states, without having an interest 22s. *** 
. a,||iounting to a dear equitable interest Of an intcwtt 

In the first pUce, then, suppose the lord of a manor grants which does not 
a, license to a party to build a house on the waste. Now, SJSSwe*^ es- 
the ps^rty building the house and living in it does not acquire tate. 
any interest in the land or building, because, said the Court ^ Mcense to 
qf King's Bench, a license to occupy^ does not operate as a ®^*^"W^» 
grant, nor confer any legal title; and as to equitable right or 
title, th^ observations made by Lord Elleiiborough are un- 
a^werable^i ^^ We cannot take into our consideration what 
it may be conjectured a court of Equity would determine in althoogh ft a- 
this case. Perhaps a court of equity might interfere. But *"J*e»tionable* 
can wp say with certainty that it would ? We ought to see claim "in *a 
that the party h$w a clear equitable interest, and not merely court of equl- 
such 9 title as might possibly induce a court of equity to ^' 
interpose in i^opie Way or other.^' (2) 

Suppose tjiat a son builds a house upon his own land, and ">^ though 
agrees by parol vnth his father that he shall have the house JJJJ adwices 
for his life. This, as in the last instance, is only a license to partof the pur- 
occupy. Nor will it alter the case if the father advances a c*>»»«-™oney, 

*<• i*i- «« 1 i««' does not con- 

. sum of money which is part of the purchase-money of the fer any estate, 
land, on condition of having the house built for him. This, 
f say^ will not alter the case, if the legal estate in the land Is 
conveyed to the son. (3) . 

Upon the same ground, which should al\(rays be borne in Neither a pa- 
mind,, namely, that a questionable right to go into a court of rolafff««"n«Mt, 
equity is not sufiicient to confer a settlement, upon the by payment of 
same ground,'! say, if a pa/ol agreement is made for the p»rt of the 
purchase of an estate by A., who, upon paying p^rt .of the PJf^*^««tmo- 
purchase-mpney is let into possession, and then fails to pay 
the residue, he has no equitable interest. Nor would a 
court of equity .allow his claim without his paying or offering 
to pay the remainder of the purchase-money. (4) 



i: 



^1] R. V. Woburn, Burr. s. c. 785. 

2} R. V. Hag^Worthing^ham i B. and C.634 ; R. v. Horndon-on-tbe-HiU^ 4 M. and S. 562. 

3) R. V, Standou, 2 M. and S. 461. 

4) R. V. Long Bennin|^n, cited by Bajley J. in 2 B. and C. 132. 
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nor even . an And this principle hasbeen supposed to furnish an authority 

cordin^to'the for the following decision. The parties entered into an agree- 

statute of ment for the sale of an estate, according to the statute of 

frauds, with a frauds, and, part of the purchase-money being paid, the 

gives the party vendee was let into possession, but the contract was after- 

ao equitable wards rescinded ; it was decided that the vendee had not in 

estate. ^|^jg ^^^^^ during the time of his occupation, any equitable 

estate in the premises. (I) 

This doctrine, The propriety of this decision has been questioned upon 

cba^r^ who ^^^^^"8 which are apparently solid, and upon authorities 

has contracted which seem to be directly in point. (2) There are cases in 

iK'cording to equity which expressly recognize the right of a purchaser of 

frauds, has no ^^ estate, which has been contracted for according to the 

equitable es- statute of frauds, to treat that estate as in all respects his 

lM;*at vl^nce ®^*^ ^^^^ ^^^ ^^^^ ^^ making the agreement. (3) Such an 
with decided estate is vendible as 4iis— chargeable as his — capable of 
cases in chan- being incumbered as his — may be assets, and would descend 

ha7'bee"^al- *^ ^*® ^^^^' (^) ^"® ^^^^9 indeed, bears so directly upon the 
wavs deemed question that it deserves to be stated more at length. In 
tohai^, from Atcherley v. Vernon (5) the question was, whether lands 
making the contracted for, and for executing the conveyance of which 
agreement, an the time prescribed in the contract had not arrived, passed 
he**ma ^***ii* under a devise of lands in the will of a purchaser, in a case 
devise, &c. ' where there were lands actually copveyed, and which would 
satisfy the description in the will. Only part oftheputchase^ 
money had been paid. It was objected that the testator 
had no consummate equitable interest in the lands, and 
therefore could make no disposition. The Court said, that 
'^ as to the lands, for which the testator had contracted, the 
owners thereof continue trustees for the testator until con- 
veyances are executed; this was never made {i question in 
that court: and as to the objection, that what rests in 
articles was neither land nor money, it was of no manner of 
weight, and therefore deserved no answer." 
And this seems Upon these authorities, it appears clearly that the interest 

^^aSan^St"" ^^'^^^ ^^^ P^^Y enjoyed in R. v. Geddington, (6) would in 
and not a mere e(|uity be considered a solid substantial estate, and not a 
right. mere shadowy right. And there is great force in the obser- 

vation, that it would be strange to assert that a person 
might be seised of a right, might be mortgagee of a right, 
might be tenant in curtesy of a right ; it being clear that 

'1) R. V, Geddington, 2 B. and C. 129. 

r2) See Observations on the case of R. v. Gedding^u, by A. Amos, Esq. 

r3) Green v. Smith, 1 Atk. 572 ; Seton v, Siade, 7 Ves. 274 ; Observations, pages 26, 27. 

(4) Paine v. Mellor, 6 Yes. 349 j Observations, page 26, 

(5) .9 Mod, 68 5 Observations, page 27. (6) 2 B. and C. 129. 
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the above-mentioned interest in the purchaser is susceptible 
of these modifications. (1) 

Returning from this digression, let ns next suppose a in a devise to 
devise made to trustees, in trust to pay and apply the rents trustees for the 
and proceeds of the estate for the benefit of A., who is ati JlSereViath'e 
uncertificated bankrupt, his wife and children, all or any of intention of 
them, during the life of A. as the trustees should think ^^c devisor 
proper. Now, as in a devise the intention of a testator is es?8hould"vest 
to be regarded, and as it was manifestly the purpose of the in A., A. can- 
testator in this case to abstain from giving A. any vested »>**""***^' 
interest, since any such interest would pass to jthe assignees ; 
for, these reasons, A., as iong at least as he continues ^vithout 
a certificate, has not any such interest in the estate as will 
enure to give him a settlement. (2) 

Suppose next an estate devised to trustees in trust to pay, A devbe to 
out of the rents and profits thereof, the debts of the testator, oTtherents&c. 
and, after payment of all debts, in trust to pay and apply the to pay debts, 
rents and profits for the benefit of A. fior life, if the rents *"^ *'^""" 
and profits are not sufficient to pay the debts during the life the rents^, &c. 
6i A., the trustees are not in a condition to empower A. to to A. for life, 
take anything. In this case the trustees have the whole jfannotbe^^^aid 
interest in themselves during the life of A. (3) during the life 

Upon the same principle, if A. makes a conveyance of an pf A., gives no 
estate to trustees, in trust to sell and pay mortgages and A^IJ^'ei^nce 
•other debts, and to pay the surplus money, if any, to A., it to trustees to 
should seem that the whole interest is conveyed to the ^^^ ^^^ P»y 
trustees, and what A. is to take is, not a reconveyance of ^*Jj to*wrr'th« 
the estate, but only the chance of a residue of the purcha.<^e- surplus If any, 
money. And there is much stronger reason why A.^ should, ^°t t^^A^ 
after the conveyance, have no continuing interest, if the 
debts are equal to or exceed the value of the estate. (4) 

Whatever is true respecting persons who have a sole All Joint-te- 
interest in an equitable estate, is true respecting joint- ""f4we''''e8- 
tenants, parceners, .and tenants in common of such estate. tatet.may^ ac- 

For example, suppose an estate devised to trustees to sell ^l"**"® scttle- 
and divide the money equally among the children of the JJen,. ^^^ 
testator: any one of these* children, or all of them, may ac- 
quire a settlement by residing on the estate before it is sold. (5) . 

It is no doubt necessary that persons, in whose favour a trusteeTto pay 
devise or conveyance is made, should all be actually pos- the rents &c. 

2 * - 

(1) Observations, pages 28, 29. 
- (2) R. V, Darliugtou, 5 M. and S. 493. 

(3) By Bay ley J. io R. v. Darlin^n, 5 M. and S. 497. 

(4) See what is said by Lord MansfieH in R. v. St. Michael's Bath, Doufi^. 630. The 
main point upon which that case was decided was certainly fraud, the party having fraud- 
ulently got into possession of the estate. The opinion of Lord Manstield is therefore extra* 
judicial, but it seems to have reason and good sense on its side. 

(5) R. V. Natland, Burr. s. c. 793. 
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to A. B. and sessed of some equitable mteres^ ; otberwiae tb^re will be 

all 5r?Dterc™ nothing out of which a settlement can grow. If i^n estate 

in the estate, be ia the hands of..tr4i8teeSy Xn trust to p»y the rent^ and 

profits thereof to, or for the benefit of A* B» {uid C, ; hi thiai 

a" R^'r* ** ^ ^^® ^* ^* *"^ ^' ^^^ respectivelyj by th^ very terms pf the 
op«uyJf iw! d«vi^® or conveyance, possessyed of ^ucb an equitable interest 
as tiM trustees as will enable them to gain a settlement, Qut if the tnij^tees 
tUnk at, and hj^ve the estate iu tTUst tq p^y the . rerits and profits to, or 
neihulg^/bl ^^^ ^^^ benefit of A* B* imd C.| all or .aoy of them, as the 
hasy it se«ms» trustees ^all think proper, aud A* ^ee^ves no part of the 
no estate. ^^^ ^jj^j profits, he does jiot appear to. have sufficient. 

interest in the estate to obtain a settlement. (I) 
If there be se- The sole ne^t oi'.kin we .have ^een hjw, an equitable 
ktn^^none' of interest in a term of years. But where tWe Are several ^ 
tbenrkttve any persons entitled to distcibutioUjf the case is diBfereut A sole 
•qmtabie cs- next of kin may at any time qlothe himself with the legal 
^*^' estate, In the other .case^. no one possesses this right exclu- 

sively, nor do they possess it altogether* It is. in the breast 
of the ordinary, and he may grant it to^ a^iy one of them at 
his discretion* Therefore, until administratiQUA no pne of 
them haa any estate at alU (2) 

Having now gone through those casea in -which some 

interest in equity may be claimed, by the parties, I. shall 

proceed to state some ^ther instances, tboi^gh of a different 

nature, in which, although some advantage may arise from 

land, or some right.in it may belon|; to the party concerned^ 

he cannot be said to have any interest in it« 

A ni^re ri^bt He may, for instance,, have a mere right or franchise, 

wiu *nQt"pTv^ which falls short pf an interest in the land>. and which is 

a'settiement. therefore insufiicieut to bestow a settlement* 

jThte'^^fr ''^ '^'**''*' *^ ^* as freeman ot a. borougli h^s a; rights while 
cSsesI SlJT' ^f^W^nt in the borough, to turn out hi& cattle, if he ha* any, 
which do not in .a particular waste ; this ia a mere personal privilege 

8j;^„*«,„*3;*'- and no interest in land, (3) ., 

* If lands are left to trustees to permit certain persons, 
vicars of Dale^ to take the profits, thereof, to employ the 
same for certain purpose, one ol* whi^h is the payment of a 
yearly sum to the charity school of Dale^ aind the yearly sum 
i« paid by the vicar to the master of the school ; the master 
does not by this, acquire any inlerest in the land* (4) 

A specific legacy out of land, does not give the legatee a 
sufficient interest in the land to gain a settlement. (.5) 

■ I ■ ..III ■ ^— i^^ii— — ^^i— ,■ III i n I I ^1— ^^B^i^^ 

(1) See iwhiat is said by Lord EUenborouyh at the conclusion of his argument itl R. v, 
Dac&iicton, 5 M. and S. 497. (2) R, v. Widwortby, Burr. s.c. lOS^ | R. v. North 

Cnrry, Cald» 137« 

(3) R. V, Warkworth, 1 M. aa4 S. 473* (4) R, v. M^borae, Burr, s. c. 244. 

(5) See in R. v. Stockley Pomroy^ Burr. 8. c. 762, whst is said by t<ord Mansfield. 



._ ! 



by E$tate. 91 

Andiin othe^r ci^ees of mere. right or cUdm relating to 
laildy 9» for example, a widow'^ right to dower before 
as»gni|ienti (I) the right which a mortgagor derives from 
his equity of redemption, ^2) the right which the next 
of kin have to ^^ accoopt front .the admipistrator for the 
rent9 and profits of leasehold land, (3) the right which a 
party, Conveying ap estate to trustees to be sold, may have 
to the residi^e alter: payment of debts and incumbrances, (4) 
and the right wHiich a party has who is put out of possession 
of land ; (5) in all U^s^ ca$es the principle is the same, in 
all ef Ihetm the StVQ^ ri^e of law must preyail. 

A widow's quarentine is nqt.a ))are right. Magna Charta A widow's 
gives her, f«r the ^pace of iForty days> enjoyment and pos- ^"v^*"*her a 
siession of her husband's mansion-house; and during those settlement, 
forty days she must necessarily be irremovable* Therefore 
at the end of the forty days she has. ac<|uired a settlement. (6), 

v« All s^uch estates as I have been treating o^ by whatever fh^ «stiite - 
niode . acquired, exeept by a conyeyaqpe for a pecuniary '"*i' j*h ^* 
consideration le^s thanr30/.,will con&r a settlement upon the ^TJda w^^ 
prs^n^ entitled U^ theoa* . by »ai«biist» 

The two generel modes, in which estatea may be, acquiredj^ ^^ ^^*^ ^^^ 
are, I. The operation of .law.i u. The act of parties. 

First, as to operation of lawl A husband in right oSf It may be ap* 
his wife, (7) a guardian in right qf his wjird, (8) aa ^;^!^^f^^: 
exe<HWQr,(9) ao admmistratoi', (10) an heir at law,(U) a ' 

customary heir, and any other person upon whom an. estate 
may. devolve in some particular char^ter, as tenant by 
elegit, tenant in dower^ may all respectively acquire a 
settl^mi^nt by reaisoa of su^h eaM;e«. . 

Secondly, as to the act of parties. , Such, fpr. instance,, as or by the act 
a devise, marriage settlement, epuveyance in consideration ofp«rt»««« 
of naiural love and affection, (12) mortgage deed, deed oJF 
^rust, or any conveyance, in short»« ^xoept for a pecuniary 
consideration less than SOL 

*The restrictions upon settlements!, which might be gained or the statute 
by means of purchased estatesi were imposed by the statute ^ ^^^' ^* ^' ^ . 
9 Qeo. L. c. 7« s« 5.> whieh enacted, that aifter 25th Marchj 



* 9 " < * — ^'»*^— ^^^>^iy»^p»^np^w^^^^^i»^»»w^^>^^^«pi^*^w— ^♦i^i^'*^^^^*— ^fc^'^^i^T^— ^ ■! I I m^^m^m^ 



Jl} R. tf. North weald Bassett, 2 B. and C. 724 ; R. v. Painswicke, Burr. s. c. 783. 
2) R; v. Catherington,' 3 T. R. 771. (3) R. v. Barkswell, I B. aiid C. 542. 

4) R. V. St. Michael's Bath^l^oug^. 630. See page $9. 
(5} By Lawrence J., in R. v. Hotij^hton-le-Sphng, 1 £ast, 257. 
(6).R. Vr ^ifiswicke,Je|ujT«s.Cy783«, . . 

(7) R. V. Offcliurch, 3 T. R. U4j R. v. Porstone^ 1 East. 2^6 $ Mursley v, Oraadhoroug:h|^ 
I Stra. 97 iR. v. Ilmiugtou, i Bl. Rep. 59B ; Burr. s. c. 566, 

(8) R. V, Oakley, 10 East, 491. 

(9) R. V. Stone, 6 T. R. 295 ; R. v. Wilby , 2 M. and S. 504.. 

(10) R. V. Ho»}ey, 8 E;a8t, 405. (11) AshbrUtle v. Wyley, 1 Stra. 608, 

(12) R, Vi Marwoody Burr. s. c, 386; B.tf«tJfton, 3T.R.251. 
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1723, no person should acquire a permanent settlement by 

virtue of any purchase of any estate or interest, whereof the 

consideration for such purchase should not amount to 30/. 

ibond^de paid. 

It applies only " The word purchase, used in this statute, is not to be 

cbaMsTo ^"^" taken in its largest sense, but is confined to cases where a 

which money pecuniary Consideration is paid." (1) And e^ren, incases 

is the sole con- where a pecuniary consideration less than 30/. is paid, for 

ttderation. instance, 10/.; if there beany other consideration, as. love 

and affection, and the estate is worth more than lOL, this 
is not within the statute, but a settlement may be gained in 
virtue of an estate so acquired. (2) 

Whether a mere voluntary gift, not in consideration of 

marriage, or of natural love and affection, nor for any other 

good consideration, be sufficient to take the case out of this 

statute, is a question of some doubt; (3) 

To all such It With respect to the manner in which the pecuniary con- 

w^tever^way «<leration is to be pwd, whether by a sum in gross, as 10/. 

the money is for instance, or by a yearly quit rent, as, for example, an 

to he pud. estate granted by the lord of a manor, in fee, or for lives. 

The value of at the yearly sum of 2«., or on payment of a small fine under 

m»ttohe taken ^0/., (4) it is equally a purchase; and it seems, that in 

into the ac- the case of any such grant, the value of the estate is not to 

count. |)e taken into the account. (5) 

Of what the The consideration, in strictness, should consist only of 
purchase-mo- ^\^^i g^uj ^f money which passes from the purchaser to th6 
glgt, vendor, ft has indeed been held that, in the consideration 

for a copyhold estate, the fine to the lord, and the fee to the 

steward, are to be taken into the account. (6) And it has 

also been determined that the expences of levying a fine, 

which properly fell upon the vendor, but which were paid 

by the purchaser, might be considered as forming part of the 

consideration. (7) But the expences of a surrender, paid by 

the purchaser to his own attorney, are quite distinct from 

the purchase-money, and cannot 'be computed as part of it. (&) 

The purchaser It is not material in what manner the purchaser procures 

may borrow the money. If he botm fide pays 30/., he acquires a 

t e money. sufficient estate to confer a settlement, whether he* pay the 



(1) By Ryder C. J., in R. v. Marwood, Burr. s. c. 389. 

(2) R. V. Ufton, 3 T. R. 251. 

(3) Something^ is thrown out upon this subject in R. v, Warbling^on, 1 T. R. 241, in 
which ease Ruller J. seems to doubt what the effect of such a gift would be. 

(4) R. V. Warbliugton, 1 T. R. 241 ; R. v. Hornchurch| 2 B. and A. UB9 ; R. v, Martley, 
fi E&.fit 40 

(5) R. V. Hornchurch, 2 B. and A. 189. 

(6) St. Paul's Walden v. Kimpton, 4 Burn, 640. See 1 Man. and R. 471. 

(7) R. V. Scammondeu, 3 T. R. 474. (8) R. v. Cottingham, 1 Man. and R. 469. 
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money out of his own pockety or by the assistance of ' 
others. 

A. purchases an estate for 401. He pays 10/. himself; and O"" P^ ®^ ^ 
B., by his desire, pays 30i. After the purchase, A. makes a "r^jn, ^ ^ 
mortgage of the premises to B. Now, this was, in effect, third person, 
money borrowed of B., to pay for the purchase; but then, 
it was money bond fide paid by A., for that which B. paid 
by his order or desire, was, in law, money paid by him- 
self. (1) ; 

Suppose next, that A. purchases for 40/. an estate, which 
has a mortgage subsisting upon it to the amount of 30L ; 
and that A., as before, pays 10/. himself ; he has then the 
estate subject to the mortgage. Suppose that he afterwards 
borrows 30/. of B., pays the residue of the purchase-money, 
and upon the same day, makes a fresh mortgage to B. Now, 
in this case, too, the whole of the 40Z. passed through the 
hands of A. He band fide paid it. And it was not a mere 
transfer of the old mortgage to B., but the whole estate was, 
though but for a short interval, vested in A., and he then con- 
veyed it to B. (2) 

But, if there is, as in the last example, a mortgage of 301. 
upon the estate, and A. pays only 1 0/., this is not a purchase 
for 40/., but only for lOJ. bona fide paid. (3) 

And suppose, as before, a purchase made by A. for 401., B«t if that 
of which 10/. are paid, and the residue is left on mortgage J^yi? iron'wi 
to the vendor. Afterwards A. agrees with B. to sell him the own accouiit, 
estate in consideration of the sum of 501., and then B. pays it it not money 
to the original vendor 30/., and receives from him the title- purchaser. * 
deeds. Some time after this, the estate is conveyed to B., 
in pursuance of the agreement, and 20/., the balance of the 
purchase-money, are paid by B. to A. In this case, A. can- 
not be said to have borrowed the money of B. The payment 
made by B. to the original vendor and mortgagee, was a pay- 
ment for his own benefit, and not on behalf of A. This 
payment, therefore, was not a bond fide payment by A. to the 
amount of 30/., and, therefore, the estate could not confer a 
settlement upon him.'(4) 

If the sum of 301. be bond fide paid for the estate, the Jhe^elto!^^**^ 
estate will give a settlement, although, in the conveyance, ^ve a settle- 
the consideration is stated to be a smaller sum ; because a ment, thou^^h 
party may prove other considerationsthan those expressed in be**"8iated "iu 

the deed. (5) the convey- 



ance. 



(1) R. V. Tedford, Burr. s. c. 57. 
(3) R. V. Mattini^ley, 2 T. R. 12. 
(5) R. v. SoawmoBden^ 3 T. R. 474. 



(2) R. V* Charley, 6 T. R. 755. 
(4) R. V. Olney, 1 M. and S. 387. 
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The amount of Th6 foregoing itifitatices dearly sihtw that tfai^ ftiDOlthe of 
purcbase-mb- purchasB-money paid by the. purchaser is the criterion by 
^5Sf«?^u ' ^^^^^ ^^^ question of settlement i« to be decided. The 
the criterion, value, therefore, of the enhte seems .to be immateri^L And 
The v»itt« im. certainly, no money laid out upon the estate can make it such 
matenai. ^^ estkie as will give a settlement, if l^ss than SOL were the 

consideration originally paid. (1) 
No act or con- There is one observation more to be made respecting 
veyance of the ^n estate purchased for a sum less than 30i. It is this : 

purchaser can , » * - •*• ■ 

^ive him an ^"^^ ^nch an estate cannot, by any act or conveyance of the 
immediate set- purchaser, be made to confe^i^ an immediate settlement upon 
llTriia**"^ such purchaser. 

estate was -n ^ • ^ i #> e%rk t •» i 

bought for less FoT mstance, A. purchases an estate for 20t., and settles 

than 3W. the estate upon his wife. He cannot, by such act of his own, 

gain a Settlement in virtue of any new interest which he may 

thereby create for himself in the premises. (2) If this were 

permitted, the statute might always be eluded, by going 

through the form of a conveyance, anii taking back a new 

estate. 

Butifawoman Where, however, a woman has purchased an estate for 

purchases for j^gg ^j^j^„ QQf. ^^^ ^y^^^ marries, the husband may acquire 

less than 30^ . . /. ^ . ' ... i ^ ^ 

and then mar- A settlement in Virtue of that estate, and this settlement is 

ries, the hus- reflected back upon the wife, whose settlement depends upon 

Ir^^Swn? *^*^ ^^ ^^^ husband. In this case «he does not gain an im- 

and then his mediate settlement from the estate. And, moreover, it is 

settlement is t|^e act of the Ibw which gives the estate, and the settlement 

uH^tedtutbe ^^jj^gequent upon it, to the husband. (3) 

if the estate is vii The value of the estate is quite immaterial. Avery 

ed* estet'^^^^'' ^^*^^^® interest, in point of amount, is sufficient to confer a 

very minute ' settlement. Even a lease for years, or from year to year, at 

interest, will a rent undcr 101. a year, will give a settlement to any one 

ment.* ^®^^^^* upon whom it may devolve by act of law; as, for instance, by 

executorship (4) or marriage 5 (5) or to whom it may be con-* 

veyed for a consideration not less than 301. 

Of the title of jj. With regard to the second principal question, nahiely, 

party. whether the person, for whom a isettlement is claimed, was 

entitled to such an estate as will confer a settlement 5 this, I 

have already said, is a question partly of law, and partly of 

fact. 

It is a question of law, in the first place, whether the per- 



M>^ikMMM*>lfc 



(1) R, V, Dunchurch, Burr. s. c. 553. 

(2). See. R.1;. Tarrant XAuuce&ton* 3 East, 226. Xhepointf however, was not decided 
in that case. 

(3) R. V. Ilmington, Burr. s. c« 566. ^ 1 Bl. Rep. 599. 

(4) R. V. Stone, 6T. R. 295 ; A. tfi Vnyscynhanam, 7 B« ahd €. 23^ 

(5) R. v. Vnyscyuhauarn, 7 fi. and C. 233; R. €». llnin^on, JkNt# «%<% 566» 
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>on clMming the settlement, was capable of taking or holding Whertier he U 
the estate. Now, there docs not appear to be any person ab- ingorhold^Dg-j 
wlutely incapable of taking or holding an estate, so as to is a qaeetiou 
^io a settlement by it, unless, perhaps, it be an alien.- And °^ *^*- 
indeed, it is by no ttieftna cleaf, than tin alien has not, during Even aaalien, 
the Ume for whteh he is in possession of an estate, Such a title as it Beema, 
as will suffice to give him a settlement. For, although an ^[1^^^^'° by 
alien cannot take lands, except for the benefit of the king, menas at an 
yet, until office found, the interest seems to be in the alien ;(1) estate, 
and, as executor or administrator, (2) he has such an inte"- 
rest in a term of years, as renders him irremoveable. 

It is a question partly of law, and partly of fact, whether T""* character 
the character under which a party may claim, as, for instance, ™ ^ claims is 
that of tenant by curtesy, tenant in doWer, executor or ad- a ijueitiaii 
miftistrator, does really belong to him. P'"'r "rtl'" rf 

It is a. question of law, whether the conveyance under "[^t. ^ ^ 
which he may claim, does really Invest him with llie title Question of 
which he supposes it to give him ; and it is a question of '^^^^ ^ |^ 
fact, whether he is the identical person in whom the interest comeyaBce, 
was intended to vest. &c. 

In cases where possession is necessary to the Completion of fj^'^"^ jj^n. 
■. . title, as in the case of a mortgagee, tt is a question of fact, liiy ; and aa 
whether such possession has taken place. *" posseigiou. 

III. Any person having a competent title to such an estate. Of residence, 
as will confer a settlement, gains ft-aettlement in the parish J' *''* ^^"^^ 
where the estate is situated, by residing in that parish forty tiile, he gains 
days. B settle raeut 

1 guard the rule respecting residence with this quailfica- j^ys^nthY™- 
Uon, namel/, that there must be a competent title ; I guard risb. 
it in this way, because there are some cases in which a party 
has a title to an estate, but something is wanting to complete 
that title. Thus, every party, who has a legal right to the 
possession of an estate, but possession of which is either with- 
held by a wrong-doer, or suffered to continue in a mort- 
gagor; every person so kept outj and every mortgagee not in 
possession, has a legal right to the estate. Bat their title, A party ousted 
which would be complete by p that essential JuteTue"""' 

to complete it. (3) It is, then tive : and the ^^ moreLass 

party sosituated,;and residing )es not fail to mortgagee, 

gain a settlement for want of e estate, but *''* ** "■" '" 

because he has not perfected t :ate. possession. 

The residence, therefore, need not, in any case where the "^^^ residence 



(1) Com. Dig. Alien, C. 2. i and ste also C. t. 

(2) Com. Dig. Alien, C. 7. 

(3j See nhat is lud by Bulter J. in R. v, Calheringlon, 3 T. H. 7tl. 
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upon the title is complete, be a residence upon the estate itself. Lord 
•**■*•• Ellenborough does, indeed, in one case, speak of a trustee 

permitting the cestui que trust to occupy the estate, as if he 
thought that permission necessary to render him irremove- 
able.(l) But, in another case, (2) it seenijs to have been 
taken for granted, that residence in the parish at large was a 
sufficient residence. And Lord Ellenborough himself decided 
that a sole next of kin, before administration granted, who 
has, in that character, an equitable interest, and who re- 
sided in the parish elsewhere than upon the estate, was in a 
situation to acquire, and did acquire, a settlement in the 
parish. (3) 

With respect to the period of forty days, necessary to com« 

plete a settlement in the parish, nearly the same rules prevail 

as have been laid down under former heads of settlement. 

It is not necessary that such residence should be for forty 

days together ; and, in order to gain a settlement by estate. 

There is no there does not appear to be any period of time, within which, 

time within as in the case of hiring and service, the residence must be 

ridence^^niust comprised. There is no reason why the days should not be 

be comprised, spread over the whole space of time, during which the inte-^ 

rest, that gives rise to the claim of settlement, continues Uv 
subsist. 



CHAP. VII. 

Of Settlement by Ojffice. 

Oririn of a A sBTTLKMENT, by virtue of an office, originated in the 
s^Uement by statute 3 W. and M. c. 1 1, s. 6., which enacts, that if any 

person, who shall come to inhabit in any town or parish, 
shall, for himself, and on his own account, execute any pub- 
lic annual office* or charge in the said town or parish during 
one whole year, he shall be deemed to have a legal settlement 
in the same, though no such notice be delivered and pub- 
lished, as is by this same statute required. 

The person coming to inhabit in any parish, and serving an 
office there, must, of course, come to inhabit there in the 
sense which the statute 13 and 14 C. 2. c. 12. affixes to that 



(1) R.V. Holm, 16 East, 127. 

(2) R. V, Dariiogton. 5 M. aod S. 493. In this case, the party, by permission of the 
same trustees, occupied a hous'e in Mrhich he had no interest. 

(3) R. V. Horsley, 8 East, 405. 
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expression. Now, that statute intends that no person can 
gain a settlement in any parish^ by coming to inhabit there, 
unless he reside in the parish forty days. This residence, there- 
fore, is required to complete a settlement by office. 

A settlement by means of an office may be obtained in the 
manner pointed out in the following definition : 

Any pei-son, who, upon his own account, and not as de- Definition of a 
puty for another, executes, during one whole year, in the ^"^g*™*"* ^^ 
parish in which he lives, any public office, which, at the 
least, is an annual office, thereby gains a settlement in the 
parish. 

An office must be derived either immediately or mediately An office must 
from the crown, or be constituted by statute. (1) Whatever ^ eithei; de- 
employment, therefore, is not derived in some way from the crown "o? ere* 
crown, or constituted by Act of Parliament, cannot be an atedbystatute. 
office at all. 

For instance, the inaster of a workhouse has not such an The master of 
employment as satisfies any of the terms of the above propo- & workhouse 
sition. It is only an employment arising out of a contract, "*^ office, 
between which, and an office, there is a very great diffe- 
rence. (2) 

Nor has the master of a charity-school such an employ- Nor the mas* 
ment as is equivalent to an office, for the appointment is ^?[ °^j^* ^^^ 
of a private nature, not derived from, any public source. (3) 

On the other hand, whatever employment is bestowed by Officesbelong:- 
the appointment of the lord of a manor, or of a court leet, jog to a manor, 
as, for instance, that of constable, (4) that of ti thing-man, (5) ^d mediately 
that of borsholder, (6) that of ale-taster, (7) that of hay- from the 
ward, (8) that of hog-ringer, (9) that of warden for a "<>^"« 
borough, (10) every such employment is an office derived me- 
diately from the crown. And the same may be said of the 
functions of a parish-clerk ( 1 1) or sexton. (12) They are de- 
rived ultimately from the crown, and answer the definition of The office of 
the word office, just as the employment of a churchwarden or 5610*^0^ over- 
overseer, or collector of any duties, (13) agrees to that defi- seer, &c. 



(1) By Lord EllenVorough in R.v. Mersham^ 7 East, 171. 

(2) R. V, Mersham, 7 Ea&t, 167. 

(3) R. V, Melhome, Burr. s. c. 247. 

(4) R. V. Wioterbourne, Burr. s. e. 520. 1 Bl. Rep. 452^ 

5) Burlescombe v. Sampford Peverell, 1 Stra. 544. 

6) See R. v. Whitchurch, Burr. 8«c. 365} R. v. Holy Cross^ Westgate, 4 B. and A. 619. 



I 

(7) See R. V. Bow. 8 T. R. 445. 

(8) See R. v. Whittlesea, 4 T. R. 808. 

(9) R. v. Whittlesea, 4T. R. 807. 
Mary v, St. Lawrence, in Reading*, 19 Vin. Abr. 379. 

Gatton V. MUwich, 2 Salk. 536. (12) R. v. Liverpool, 3 T, R. 118. 

(13) See Bisham v. Cook, 1 Stra. 411. 

H 



(10) St. 

(11) Gal 
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are created by nition by force of the statutes, which constitute them respec- 

**^*"**- tively. 

An office, therefore, to be one which will confer a settle- 
ment, must be derived from some public source of power and 
authority. 
The office In the next place, the office must, in its nature, have some 

must have ^ _ especial relation to the inhabitants of the parish where it is 
tio^to the in- executed ; and must be of an inferior nature, 
habitants of Thus, in the instances which have been given of variooai 
the parish. ^^^gg^ ^'j J j^ ^jji ^ perceived that they all bring the person, 

appointed to the office, in direct .contact with the inha- 
' bitants of the parish in which he lives, in such a manner as 
to give them notice of the situation which he fills ; which no- 
toriety is the ground upon which the statute 3 W. and M. 
gives a settlement to a person exercising any public office. 
Where this connection between the parish and the duties 
of the office is found wanting, the office, though derived from 
the king, or created by Act of Parliament, will not confer a 
settlement. And Lord Kenyon was of opinion, that the 
w\nd*M* ^ statute was intended to apply only to inferior offices, and 
IL applies on- not to those of any dignity. For which reason it was held, 
Vf to inferior that the curate of a parish could not gain a settlement by 
offices. virtue of his curacy. (2) 

The office In the third place, although the office must have some re- 

tend o^* S^* lation to the parish, it need not extend over the whole of it. 
whole parish ; 'Hius, for instance, a tithingman's office, though it be con« 
. fined to a subdivision of the parish, has still sufficient re- 
lation to the parish to entitle him to a settlement therein. (9) 
need not be Fourthly, the office need not be confined to one parish, 
one^ wish • ^ "^^ warden of a borough, (4) and the constable of a 
* city, (5) such borough and city comprehending several pa- 
rishes, may gain settlements by virtue of their respective 
offices. And so may the sexton of a chapel, the yard belong- 
ing to which is in two parishes. (6) 
must be exer- Fifthly, the office must, in some measure at least, be 
that part of the executed in that part of the parish where the officer lives. (7) 
parish where But if any of the duties of the office are exerciseable in that 
llves**^*^*^ part of the parish where he lives, it is sufficient. 

Thus, for instance, A. is clerk to a chapel, which is 
situated in an extra-parochial place, but he lives in a part of 



(1) Page 97. (2) R. v. MTantage, 2 East, 69. 

(3) See R.v, Fittleworth, Burr. s.c. 238. 

(4^ St. Mary v. St. Lawreuce, in Reading, 19 Vin. Abr. 379. 

(5) R. V. St. Maurice, in Vt^inchester, £Kxrr. s. c. 27. 

(6) R. V. Liverpool, 3 T. R. 1)8. 

(7) R. v. Liverpool, 3 T. R. 118 j R. v. Amlwch, 4 B. and C. 757. 
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Dale parish, within which part some of his duties as clerk are 
to be exercised. He gains a settlement in Dale. (1) 

Sixthly, the person appointed to the office must be ap- The person 
pointed on his own account, and not as deputy to another, office nmst^do 

Suppose that A. is presented by the court leet to the it on his own 
office of tithingman. He, by leave of the court^ puts B. in •ccount, ami 
his place, and B. is sworn in at the leet. B. cannot gain a putyf^ ^ 
settlement by serving this office. (2) For the wotds of the 
statute are express. He must serve '^ for himself, and upon 
his own account.'* 

Seventhly, the person appointed to the office may serve Butbeiog^ap- 
by deputy, and will gain a settlement by this deputed s<Jr- P2°*H ^ *" 

oiuce^ ne niav 
^*^®* execute it by 

As when A. is chosen and sworn into the office of coih deputy, 
stable, and hires B. to serve for him. (3) 

Eighthly, the person appointed to the office must exeeutD The officer 
it for a whole year continuously. ""** m**^ f** 

If the year, a year in law, (4) is not completed, he does ^ whole^ea^^ 
not execute the office in the sense of the statute. (5) which must be 

Suppose that A. is appointed to an office, and that during • 3^*' *■ '*^» 
the year he is irregularly removed from it, and another per- 
son appointed, in which removal and new appointment he 
acquiesces, and ceases to perform the duties of the office^ 
Here A. does not, in fact, execute the office for a whole year, 
and he therefore gains no settlement. (6) 

And, moreover, it must be executed continuously. and he must 

Suppose A. executes an office for half a year, and some execute it con- 
years afterwards executes the same office for another half *i"*"o«*Jy« 
year ; this is not sufficient to give him a settlement. (7) 

Ninthly, no settlement is gained until the end of the year. No setdemenf 

Therefore, before the end of the year. A., holding an office^ *• ««*?«<* *^W 
i_ 1 ^ ^L .V 7o\ 'the end of the 

may be removed to another parish. (8) ^ear. 

Tenthly, as to residence, it seems to be necessary that the A residence of 
officer should sleep forty nights in the parish, in order to gain ^®'*y <^>» " 
a settlement there. (9) a«c«a»ary. 



(1) R. V. Amlwch, 4 S. and C. 757. (2) R. v. Allcannin^, Burr. ••c. Cdl. 

(3) R. V. Hope ManseU, 2 Bott» 166. (4) See page 8. 

(5) R. V. Bow, 8 T. R. 445. 



(6) R. v. Holy Cross, West|^ate, 4 B. and A. 619. 

(7) R. V. Cold Ashton, Burr. s. c. 444. 

(8) R« V. Fittlewortb, Burr. s. c. 238. (9) See page 97. 
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CHAP. VIII. 

Of Derivative Settlements. 

Deftnition of ^ DRRiVATiVE settlement has been already defined to be 
a derivative a settlement, which a person derives from a settlement pre- 
settlement. viously acquired by another ; the two persons having such 
relation to one another^ that, by operation of law, the settle- 
ment of the one, who is considered the more worthy, de- 
volves upon the other, who is regarded as dependent upon 
him. (1) 
Derivative set- ^^^ derivative settlements have been shown to be of two 
tlements are sorts ; the one, a settlement which a wife derives from her 
acquired eith- Jmsbandj the Other, a settlement which children derive 
or by paren- from their parents ; the former being termed a settlement by 
ta^^e* marriage, the latter, a settlement by parentage. (2) 

The settle- ^^^ general rule applicable to all derivative' settlements 

ment which is this : That every subordinate member of a family has the 
helTff ^ ftl- settlement which belongs to the head of that family, 
mily devolves The inquiry, therefore, must be ; of what, according to 
upon the sub- law, does a family consist ? Who is the head of the family ? 

bcr8°oSr rtnT' -^^^ ^^® *'® ^^ subordinate members ? 
family. A family, considered with a view to settlement law, con- 

DefiDition of gigts either of a man and his wife ; or of a man, his wife, and 
a ami y. ^j^^.^, iggj^j^^ate unemancipated children ; or, the man being 

dead, or having no settlement, or his settlement being un- 
known, then of the wife or widow, and the legitimate une- 
mancipated children of the marriage. 
The husband ^^^ that, if the man is alive, and his settlement can be 
is the head of ascertained, then he is the head of the family, for the pur- 
the family. p^g^ ^f communicating a settlement, as well as for every 

other purpose. 
After his death If he is dead, then the widow is the head of the family, as 
the widow is long as she continues a widow ; and any settlement, which 
the head, ^y^^ ^^^ acquire in her own right, is communicated to the 

children, 
until she mar- When a woman marries again, she becomes by such mar- 
ries attain. riage a subordinate member of a new family ; a relation, 

which is inconsistent with the notion of her being the head of 
her former family. She cannot^ therefore, by such marriage, 
or by any other means, while the second coverture subsists, 
communicate any settlement to the children of the first mar- 



(1) Page 4. (2) Ibid. 
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riage. If she survives the second husband, she then per- 
haps becomes once more the head of the former family. 

If the husband has no settlement, or his settlement is un- And the wife 
known, then the wife is considered the head of the family ; JJL-i"" 7 Ju® 
and inquiry must be made into the settlement, which belonged husband's set- 
to her before marriage. tlement is un- 

What has been said of the head of a family, makes it suffi- xhe^ subordi- 
ciently clear who are its subordinate members. The wife, nate members 
when not the head, is so. The legitimate children, until J^*'!?™^*^*^®* 
emancipated, are so. And among such children is to be ^'ijgn nor the 
reckoned a posthumous child. head ; 2. Le- 

Now, as children are part of their parents' family, until ^i • Jd*®' 
they become emancipated, and as they can derive a settle- children, 
ment from their . parents up to the period of emancipation 9^ emancipa- 
only, it will be necessary to understand accurately by what **^°' 
means emancipation may be effected, and to determine pre- 
cisely the time at which it takes place. 

Emancipation, or the ceasing to be a part or member of Of the modes 
the father's or mother's family, may be effected in a variety ^X 7^^^^ ** 
of ways, all of. which tnay be reduced to the following ^^ * *^^*'' 
heads : — 

First, it may be by gaining a settlement. (I) 

Secondly, by, contracting a relation which is inconsistent 
with the notion of being a subordinate member of the fa- 
mily I or, in other words, a relation which wholly atid per- 
manently excludes the parental control. 

ITiirdly, by living separately from the parents, and inde- 
pendently of them at any time after twenty-one. 

I. As to the first mode by which a son or daughter may be u By gaining 
emancipated, namely, by means of a settlement, it is sufficient a settlement, 
to observe, that, by the policy of the poor laws, the legal 

abode or domicile of every person is supposed to be in the 
parish in which he has gained a settlement ; that a person 
can, at one and the same time, have but one domicile ; that 
this domicile, which he has acquired in his own right, super- 
sedes that which he derives from his parents; and that, 
when he ceases to have that domicile, which he derived froni 
his parents, he ceases to be one of the subordinate members 
of the family, such only being considered, in contemplation 
of law, as having their domicile with their parents. 

II. Another mode by which a party may be emancipated, n. By any re- 
is, by contracting a relation which is inconsistent with the lation which 
notion of being a subordinate member of the father's or P"** *^ ***** ^ 



(1) See R. V. Offchurcb> 2 T. R. 114 ; and R. v, Bleasby, 3 B. and A. B77. 
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parenul au- mother's family; or, in other words, a relation which wholly 
thority ; and permanently excludes the parental control. 

m« by mar- Now, a p^ty, by marrying, contracts such a relation. For, 
riage i by marriage, a son becomes the head, and a daughter be- 

comes a subordinate member, of anew family; both of which 
situations are inconsistent with that which each of them had 
previously filled, 
vheihar tha As tht^ species pf emancipation arises from the nature of 
party live with (he engagement, it can manifestly make no difference wbe- 

»eparate"from ^^^^ ^^® ^^^ ^^ daughter continue to live with the parents,(l) 
them ; or be separated from them. (2) 

or by a son en- A son contracts such a relation as 1 am speaking of, who 
listing as a enters into the king's service as a soldier, (3) or as a ma« 
rine *&c.^*' rine, (4) For, by this engagement, he puts himself under the 

eontrol of the crown, and ceases to be imder the control of 
hia father. If this engagement continues up to the age of 
twenty-one, he cannot afterwards be re*-incorporated in his 
father's family. By the enlistment of the son^ the parental 
control is wholfy, by his coming of age, while in that situatignj 
it is permanently^ excluded, 
but not by en- But if the son enlists only in the militia, he subjects him^* 
^"ut*^ ^^ *^* ®®^^ ^® ^^® control and government of others during that por- 
tion of the year only, for which the militia is called out, and 
does not, by this engagement, wholly exclude the parental 
control. (&) 
iii.ByBepara- i^i* A third mode by which ^ child may be emancipated, 
tion, inde- is, bv Uving separc^tely from the parents, and independently 

fulUge?' *°^ ^f ^^^^ ^^ ^"y ^^^ »ft^' twenty-one. 

Whether a child removes from his parents' family when he 

is |w#nty-one years of age, (6) or remains separate at that 
age after a previous removal, (7) tl^e effect must be the 
same, provided that in each case he derive his support from 
means independent of his parents. By ^cb sc^paration, 
joined to this state of indepeip^denccj^ he be^omesi at once 
emancipated. (8) 

. These are the several modes by which emancipation v^uy 
be effected. . 
Emancipation Qn the Other hand, whatever circumstances fall ^hort of 
IS not effected, ^^y ^ ^^^^^ particular*, will prevent such em«ncipalion from 

taking effect. 



' ^" ■ - ; f III.. -J ' " r - '* ' 



(1) R. v. Everton, 1 East. 526. (2) R. v. Bugden, 2 Bun*, a. o. 27Q* 

(3) R. V, Stanwix, 5T. R. 670. 
- (4) See R. V. Rotfaerfield Greys, I B. and C. 345. 

(5) R. V, Woburn, 8 T. R. 479. (6) R, v. Roach, 6 T. R. 247. 

(7) R« v. Cowhoneyborne, 10 East, 9B. (8) R« «.llardwick, 9 B. aad A. 176. 
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Thus, if a son, who was bound apprentice to a certificated if t^« cliild, 
person, (1) (by serving whom he could of course gain no a»e^"rctiiras^ 
settlement) or who was bound by a void indenture, (2) re- home without 
turns to his father's house before the agfe of twenty-one, he having gained 
he is thereby re- incorporated in his father's family. (3) * settlement. 

Or if a son, who has served upon a hiring in an extra-paro- 
chial place (by which service he can also gain no settlement) 
returns to his father in the same way as in the last case, he 
is in like manner still a member of the father's family. (4) • 

And the same is true even of a son who has enlisted in the or underadis- 
army, and who, being discharged before he is of age, returns charge from 
in the same way to the parents' roof. For, by his discharge ^^^ ^^^y> &c. 
from the service, and his return to his parents' house, the 
parental authority and control are revived. (5) 

We have already seen that the mere circumstance of being Or if the child, 
tweoty-one years of age, will not, of itself, work an emanci- though of full 
pation ; and that, in the case of a person who has acquired ^^^* 
no settlement for himself, who is unmarried, and who is not 
in the situation of a soldier, or in any other character which 
places him above parental control ; in the case of such a 
person, three circumstances must concur in order to work his 
emancipation. He must be of age. He must be living se- 
parate from his parent's family. He must derive his liveli- 
hood from sources independent of that parent. 

It is not sufficient to be of age, and to have an indepen- continue to 
dent business of his own. If, under such circumstances, he live at home ; 
ehoose^ to reside under a parent's roof, he thereby makes 
his election to be considered as part of that parent's 
family. (6) 

And in the same way, the absence of any other of the 
above requisites, namely, full age, separation, and an inde- 
pendent livelihood, will have the effect of preventing an 
emancipation from taking place. 

Thus, for instance, a minor who is wholly separated from of if tfacchiki, 
hift parents, and supports himself, or is supported indepen- ^^^^s^ j'^f *" 
dently of them, caimot thereby work out his emancipation. (7) ing 'independ- 

Nor would a son be emancipated, although of full age «Qtly of the 
and in a state of separation from his parent's family, if he j^'no**/ " * 
were dependent in any degree upon that parent for support, or if the child. 



!1) R.v. 
3) See^ 

-i 



Hardwicke, 11 East, 578. (2) R. v. Edgworth, 3 T. R. 353. 

what is said by Lord Kenyou in R. v. Roach, 6 T. R. 253. 
4] R. It, Collingboura Baois, 4 T. R. 199. 

5) R. V. Rotherfield Greys, 1 B. and €. 345. 

6) R. V. Sowerby, 2 East, 276; R. v. Wobara, 8 T. R« 479* 

7) R, V, Wkton cttm Twambrookes, 3 T. R, 35& $ K, v. Uekfield, 5 M. and 8, 214« 
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thousli of full In this case, it is not every slight assistance from the parent 
lug' separate^ ^^^^ would prevent his emancipaction. The question, I 
is supported apprehend, would be whether substantially his livelihood was 
byhisparente. earned or obtained independently of the parent's aid, or 

whether the parent's contribution was substantially necessary 

for his support. 
Of the time at It is in many cases material to ascertain at what precise 

ci^ ation^™b"- P^^"^ ^^ ^^^^ ^" emancipation is completed. ITius where a 

gins. father, who is a widower, hires himself as a yearly servant ; 

by such hiring he can gain a settlement^ if his children were 

emancipated at the time of the hiring. ( 1 ) And where a 

child is included in a certificate as a member of his parent's 

family^ by emancipation he releases himself from the cer-.. 

tificate, since by emancipation he ceases to be a member of 

the family. (2) 

It begins ei- In the case of emancipation by means of a settlement, it is 

ther when a effected at the moment when the settlement is completed, (3) 

completed ; , ^^ ^^® ^^^ ^f emancipation arising from the nature of the 

or when the engagement, it takes place at that point of time when the 

th*^^*?^ ^"" parental control is both wholly and permanently excluded. 

whoHy at an When this takes place by means of marriage, the instant 

end; of the marriage determines the commencement of the 

stantof^ar- cw^ancipation. For by marriage the party belongs to anew 

riage ; family ; and, though afterwards a widow or widower, cannot^ 

as it seems, be re-incorporated in the father's family. 

or upon the But when a son under age enlists as a soldier, it is uncer- 

son, who is a tain, uutil he comes, of age, whether the parental .control 

coming ^age- ^*'^ ^^ permanently excluded. For he may be discharged, 

and after his discharge may be re-incorparated in his father's 

family. (4) Until he is of age, therefore, the emancipation 

is in contingency. But if he continues to serve up to that 

age, he is then absolutely emancipated. And his emancipa- 

hfs^emmicipa- ^^^"j which flows from the nature of the service, in which he 

tion relates was engaged, extends itself over the whole period of his 

back : service ; and he is, by relation, emancipated from the time 

of his inlistment. (5) If he returns into his father's family 

before twenty-one, he is to be regarded as an uneman- 

cipated child during the period of his service. For if 

he were once emancipated, he would be emancipated for 

ever. (6) 

or when se- In the case of emancipation by the separation and inde- 

paration, in- pendence of an adult child, that commences at the precise 




(2) R. v.Morley, 2M.andS.417. 
Forest, 6 T. R. 478. (4) R. v.. Rotherfield Greys, 1 B. and C. 345. 
of relation is laid down by Bayley J. in R. v. Rotherfield Greys, 1 JB. 
(6) See in R. v. Uckfie)d« 5 M. and S. 2120, what is said by Bayley J. 
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time when all these circumstances, which constitute this dependence, 
emancipation, are first found to co-exist. *}J co-ixigt'^ 

And, in this last case, the child cannot be emancipated by buttn this case 
relation back to any time before he was of acre. As, for *!** emancipa- 
instance, suppose a son^ of the age of eighteen, living apart relate back, 
from hi» parents, and independently of them, and continuing 
to do so up to the age of twenty-one. At the age of twenty- 
one he is emancipated ; but at the age of eighteen and 
upwards till twenty-one, his domicile is supposed in law to be 
with his parents, (1) For, in contemplation of law, the 
parental authority, though not actually exercised, continues 
potentially to exist. ' 

And if a son under age contracts the relation of servant or Nor does it re- 
apprentice, such relation is not, like that of a soldier, abso- Jjhere*the son 
lutely inconsistent with the parental control. Supposing the contiouei up 
son, therefore, not to have gained a settlement by serving in ^ **>e time of 
the capacity of servant or apprentice, but to continue, in that absent fronf** 
capacity, apart from his father's family up to the age of his father's 
twenty-one ; in either of these cases his emancipation takes ^""•*? *" J*** 
place at that age only, and does not relate back to the com- servant or ap- 
mencement of the service. For relation is held to apply prentice, 
only to cases in which there is a control paramount to that ^J^„J*'^ ^L 
of the father^ and which wholly supersedes it. (2) cases where 

By keeping in mind the rules here laid down, we may there is a con- 
determine in every case whether the child be, or be not, at ]I^J^i^ ^i,^^ 
any given point of time, a subordinate member of its parent's of the father, 
family. 

The terms of the definition being explained, let us now Tlie wife tn- 
apply it to some particular instances. uanier ac» 

Suppose A. to have a known settlement, and to marry B.. tlement of her 
B. instanter and ipso facto by the marriage^ acquires the husband : 
settlement of A. (3) 

Suppose there are one or more children, C. D., &c., of this *nd the chU- 
marriage. Each of these children, at the instant of its thei'r father • 
birth, also acquires the settlement of A. (4) 

Suppose A. at any time afterwards to gain a new settle- 
ment for himself; this new settlement is immediately 
imparted to the wife and children. (5) 

Upon the death of A. this settlement continues in the or that of their 
widow and children, until she, now become the head of the »<>**»«' «*»«» 



1) R. V. Uckfield, 5 M. and S. 214. 

(2) R. V. Huggate, 5 B. and A. 525 ; R. v. Lytchett Matravers, 7 B. and C. 22(i. 

[3) R. V. Pincehorton, 4 Burn, 313; St. Giles's Readings v, EverslV Blackwater, 2 Lord 
Rayro. 1332. (4) R. v, St. Mathew's Bethnal Green, Burr. s. c. 482. 

(5) St, Giles's Readinj^ v, Eversly Blackwater, 1 Stra. 580 ; 2 Lord Raym. 1332, 
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sbt is bead family, acquires afresh settlement in her own rieht: (1) that 

of tbe family. • i ^ u * '^^ •- ^ o ^ \ / 

/• jg^ ljy ^jjy means but mtermarnage. 
And it 18 tbc If a child be born after the death of A., such posthumous 
poathumoui * ^^^'^ taiie% a settlement in the same manner as its brothers 
cbiid. and sisters. (2) 

Tbe settle- jf g, the widow marries again^ the settlement of A., or 

cbiidreu is iiot ^^^ settlement which she has acquired since the death of A., 
cbanped by continues in the children alone ; with whom it remains until 
tbe widow's ^hey severally acquire fresh settlements for themselves* 
If tbebu8?and Suppose A. to have no settlement, (3) or that his settle- 
bas no settle- ment 18 unknown. (4) In either of these cases the maiden 

"*?*' ^T ^!• settlement of B. the wife devolves upon her children. (5) 
settlement is.,,. , .i«i_ • » r \ ^ 

unknown, tbe And this settlement must, u they continue members of the 
children fol- family, abide with them during the coverture, since B. cannot 
m settlement ^I'lring the coverture acquire any settlement for herself, 
of tbeir moth* It is perhaps scarcely to be considered as an exception te 

B*t* th ^^^^ '^^^ ^"'^' ^^^^ ^^ ^^^ ^^^ ^^ ^ Scotchman or Irishman, 
of an Irishman ^^o ^^y ^^^^ "^ settlement in this country, and whose wife 
or Scotchman may have had a maiden settlement here, such maiden settle* 
Semcnt"*^ the "^^"^ *® "^^ ^^ devolve upon the children so long as the hus- 
wife and chU- band is residing with his family. (6) It is, I say, scarcely to 
dren are to be be considered as an exception. For the statute, (7) which 
tbe^^hnsband ^^i^ects the removal of such a family to Ireland or Scotland, 
to Ireland or does, as it were, constitute Ireland or Scotland the place of 
f/^h*°d' ^^^ '^^^^ settlement. And then all the consequences of his 
leaves blTfa* h<^ving a settlement there are made to attach, so long at 
mily, they least as he continues to live with his family. If he dies, or 
moved to th* ^^^^ ^^^ family, and after his death, or while he is absent, they 
wife's place of become chargeable, the removal must be to the place ot the 
settlement, wife's maiden settlement. (8) By the above-mentioned 

statute, his family can be removed to Scotland or Ireland 

only when he is removed there himself. 
^1- - I . - - - ■ - .. ^ — - — „ — ^. ^ ^ — .^_ — . — . — ^ — ^^. 

(1) St. Geors:e's v, St. Catberine'a, 4 Bam^ 289. 

(2) Reg. V. Clifton, 4 Burn, 288. 

h) R. V. St. Paul's Sbadwell, 4 Bum, 289; St. GUes's v. St. Margaret's, Westminster, 
4 Burn, 289; St. Botolph's without Bishopsgate v. St. John's Wappiug/Burr. s. c. 367. 

(4) Westerham v, Cbiddiofstone, 4 Burn, 289. 

(5) R. V. St. Mathew's Bethnal Green, Bnrr. s. c. 482. 

(6) R. V. Leeds. 4 B. and A. 498. 

(7) Stat. 59 Geo. 3. o. 12. t. 33. (8) R. v, CotCingbam, 1 Manft. and R. 439. 
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CHAP. IX. 

Of Settlement by Birth, 

A SBTTLBMBKT by birth, as it now stands, seems to be Foundation of 
founded upon the statute 13 and 14 C. 2. c. 12. « MtUement 

Before that statute, there were laws passed from time to ^ 
time with a view to fix the places in which poor persons 
should be maintained. First, there was a statute, which 
directed that the poor should repair, in order co be main- 
tained, to the places where they were born. (1) There was, 
next, a later act, which ordered them to repair to the place 
* where they last dwelt, or were best known, or were born. (2) 
And still later statutes enacted, that they should be sent to 
the places where they had inhabited for a specified time, or 
where they were born. (3) 

But the Stat. 13 and 14 C. 2. more particularly fixed a 
settlement of this kind, by directing justices to remove any 
poor person, of the description pointed out in the act, to the 
parish where he was last legally settled either as a native, 
householder, sojourner, apprentice, or servant, fbt the space 
of fprty days at the least. 

Now if this statute regulates, as it appears to do, the 
acquiring of a settlement by birth, in the same way that it 
regulates other settlements which the party may gain in his 
own right, it follows that a residence of forty days is as 
necessary to the completion of a birtli settlement, as it is to 
Ihal of any other settlements, falling within the view of this 
act. (4) 

The subsequent statute of James 2., (5) respecting notice, 
cannot^ from the nature of the case, have any application to 
a settlement by birth, lliis species of settlement therefore 
rests wholly upon the statute of Charles. 

Those who acquire a settlement by birth are. Of the persons 

First, bastards in all eases, unless where particular statutes who acquire a 
have iutpoduced exceptions, or where a child has been, in tiirih ™*°' *** 
•estimation of law, wrongfully born in any particular piurish : 

Secondly, legitimate children, whose parents have no 
settlement, or whoseparental settlement is unknown. 

I. Of bast;ards, TTie general rule is, that a bastard gains J^^'^*^ . 
a settlement in the place of its birth* settled in the 

The exceptions to this rule may b^ thus classed. place of its 

Dirth; 

— ' III I I II ■■ I . ■ , 

(1) Stat. 12. R. 2. c. 7. (2) Stat. U. H. 7. c 2« 

(3) Stat. 19. H. 7. c. 12; stat. 1. Ed. 6. c.3 ; stat. 1. J. 1. c. 7. 

(4) See however, I No.289» note (0* (^) 3ee pace ^ 
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unless the i. When the mother is fraudulently persuaded to leave 

brought into ^^^ settlement or place of abode; (1) or is removed to 

the parish another parish by a wrongful order even without any fraud. (2) 

by fraud, or j,^ ^g ^ wrongful removal of the mother is not permitted 

ful removal ; ^o ^^^ efFect in altering the settlement of the bastard ; jso a 

or continued righful one, which from necessity cannot be acted upon, (3) 

aft r^* i^^htful ^^ where the removal is suspended during sickness, (4) or 

removal ; where the birth of the bastard takes place in transitu during 

or was in /ran- the execution of the order, (5) is considered as carried into 

older ^tr^- eflfect; and therefore the settlement of the bastard is in 

moval; that parish to which the mother is rightfully removed. 

or was in a m. Where a bastard child is born of a woman in a state of 

grancy^ or^hi vagrancy, (6) or in the house of correction, (7) or in the 

prison, or iu a county gaol, (8) or in a lying-in hospital, (9) or in the house 

taf&" •**°'" ^^ industry of any hundred or other district incorporated by 

^'' act of parliament, for the relief and employment of the 

paor;(10) in all which cases the bastard child shall be 

deemed to belong to the parish where the mother was last 

legally settled. 

in tlie* parish' '^' "^ fourth exception is by the statute for encouraging 

as a member friendly societies, (11) in the case of a woman who at the 

of a friendly time of the birth of her bastard child is a member of a 

socie y. friendly society, and is residing in any parish not her own, 

under the authority of that act. Such child shall have the 

same settlement which the mother had at the birth of the 

child. 

But if she was fhe above rule, that a bastard child is settled in the place 

certiBcate, ^^ ^^^^ birth, holds where the mother is residing under a 

her bastard is certificate. For he is not such an issue as will follow the 

* a'^'^sh *" ^^^ settlement of his father or mother ; neither is such bastard 

his or her child within the intention of the statute, (12) so as 

to be sent back with the parent; (13) nor naxi bastards Jbe 

included in the term familyy for they are ^2ii nullius, (14) , 

Bastards are Although bastards are settled in the place where they are 

mov^ *^ from ^^^^9 ^^^y ^'® "^^ ^^ ^^ removed from the mother during the 
the mother age of nurture, that is, until the age of seven years ; (15} but 






■*« 



(1) Masters v. Child, 3 Salk. 66 ; Tewksbury v. Twining, Bulst. 349.. 

(2) Westbury v. Coston, 1 Salk. 121 ; 2 Salk. 532. 

(3; R. V, Ickleford, 2 Bott, 4. (4} Stat. 35 Geo. 3. c. 101. s. 6. 

(5) Reg V. Jane Grey, 2 Bott, 4. (6) Stat. 17 Geo. 2. c. 5. s. 25. 

m Stat. 54 Geo. S. c. 170. s. 2 ; Suckley i;. Whithorn, 2 Bulst. 358. 

(8} Stat. 54 Geo. 3. c. 170. s. 6. (9) Stat. 13 Geo. 3. c. 32. s. 5^ 

(10) Stat. 20 Geo. 3. c. 36. 
(U) Stat. 33 Geo. 3. c. 54. ; and see R. v. Idle, 2 B. and A. 149. 

(12) Stat. 8 and 9 W. 3. c. 30. 

(13) New Windsor, v. White Waltham, 1 Stra. 186. 

(14) Hilton V. Lidlinch, 2 Stfa. 1186. 

(15) Cripplegate v. St. Saviour's 2 Bott, 13 ; Skiflftith «;• Walford, 2 Bott, 4* 
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the parish, where the settlement of the nurture child is, shall ""^^^ *^®y ^'^ 

• J. ' »\. f^\ seven years 

maintain it. (1) old. ^ 

II. Of legitimate children, whose parents have no settle- Of legitimate 
ment, or whose parental settlement is unknown. children, 

These are. settled in the parish where they were horn, haveooknown 
The child, for instance, born in England, of foreign parents, settlement, or 
who have gained no settlement, is, by the circumstance of ^t alL^' ement 
its birth in this country, entitled to a settlement here. 

In the case of a child born of Irish or Scotch parents, the A child, horn 
case is somewhat diflferent. For by stat. 59 Geo. 3. c. 12. o^^rish^^a- 
s. 33., natives of Ireland or Scotland, and their /amili^^ may rents, may he 
be removed to their own country. And in this case a child, removed to 
though born in England, is to be regarded as a member of i^^iand w^ith 
the family which is to be removed. (2) its parents. 

If indeed the Scotch or Irish parents be both dead, or if But if the pa- 
the father be dead, and the mother be married again ; in j^»»*s are ciead 
either of these cases, the family being as it were dissolved, cannot be re- 
there being at least no head to it, and natives of Scot- moved thither, 
land or Ireland being the only persons who, with their 
families, are to be removed, any child of such Scotch or 
Irish parents will have its settlement in the English parish 
where it was born. (3) And if a daughter, born in England, 
of Scotch or Irish parents, becomes chargeable as being 
pregnant, she may be removed to the place of her birth. 
The parents and family cannot, in this case, be removed to 
Scotland or Ireland. (4) 

In the last place, in order to complete a settlement by ^ residence of 
birth, it is perhaps necessary, both in the case of a bastard forty days iu 
and in that of a legitimate child, that the child should have ^^^ parish 
resided forty days, at some time or other, in the parish necessary. 
where it was born. (5) 

(1) R. v. Hemlingham, Dou^. 9, note (2) and the cases there cited. See Burr. s. c. 372. 

(2) See in R. v. Leeds, 4 B. and A. ^2, what is said by Holroyd J. 

(3) R. V, Great Clacton, 3 B. and A. 4 10. 

(4) R. V. Whitehaven, 5 B. and A. 720. (5) See pa^e 107 
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EVIDENCE. 



CHAPTER L 

On the Proofs of a Settlement by Hiring and Service. 

Thbre are three points which are to be made out in 
proofs in order to establish a settlement by hiring and ser- 
vice : I. That the person was hired in the capacity of a 
servant for the period of a year; ii. That he served in that 
capacity for a year ; ill. That within the compass of a year 
he resided for forty days in some one parish or place. 

I. With respect to the hiring, it may be either express or Proof of the 

An express hiring may be either by oral contract, or by a express one^° 
contract in writing. 

An oral contract may be proved by any one who was An oral con- 
present when it was made. It may be proved by the master, *""^» *>ow to 
or by the servant, or by any third person. ^ P~"*^- 

If the hiring was by a contract in writing, the writing, Cootraci in 
being the best evidence of the contract, must, if possible. writiDg, kofw 

be produced. to be proved: 

If produced, and it appears to be above thirty years old, i. When it is 
no evidence is necessary to authenticate it, except proof of ^ y«»" oM j 
its coming out of such custody as makes it reasonable to 
suppose that it is the genuine contract of the parties. (1) 

If it is less than thirty years old, then it must be properly 2. When it it 
authenticated, that is, must be shown to be the act of the less than 30 
parties. years oW 5 

Now, for the purpose of authentication, if there is a and attested, 
subscribing witness, that witness^ must, according to the 
general rule, if alive and within the process of the superior 
courts, be called 3 unless he be incompetent to give evidence 
from blindness, insanity, infamy of character, or interest 

(1) Phillipps, Evid.Chap. VIII. s. 1 . p. 458. In this section of Mr. PhiUippsli book k to b« 
found all that is here laid down respecting wcitten iattnuncau, and the BKiik of fswmg 
them. 
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acquired since the execution of the instrument, or cannot, 
after diligent inquiry, be found. (I) 

The subscribing witness being called, must prove either 
that the instrument containing the contract was executed 
by the parties, or that by some other means they signified 
their assent to it. 

If the subscribing witness is dead, or otherwise disabled 
from giving evidence, his hand- writing must be proved. And 
such proof is sufficient authentication of the instrument, 
which is thereupon presumed to be the genuine contract of 
the parties. 
3. When it is If there is no subscribing witness, or the subscribing wit- 
less than 30 j^ess denies all knowledge of the execution, or was interested, 
notattesied.^ ^^ incompetent from infamy at the time, or put his name to 
the instrument without the knowledge or consent of the 
parties, or if after diligent inquiry nothing can be heard of 
him, so that he can neither be produced himself, nor his 
hand-writing proved ; in all these cases the instrument being 
considered in law as wholly unattested, the execution of the 
parties, or their adoption of the agreement signified in some 
other mode, must be duly proved. (2) 

The execution of the instrument may be proved by any 
person acquainted with the hand -writing of the parties. If 
they did not execute the instrument, their assent to it must be 
proved by some one who was present when that assent was 
given ; or if given in writing distinct from the agreement, 
then by the production of that writing. 
No stamp is An agreement for the hire of a servant, unless it be a 
l^^the^hirioff ^^^^9 requires no stamp. (3). When, therefore, the agree- 
be by deed. ment is authenticated in some one of the modes above 
stated, its contents are proof of the terms upon which the 
servant is hired. 
The written The parties having made this writing the depository of 
on?y'^evidence^, ^^® terms upon which they engage, nothing which took 
unless it is place before or at the time when the agreement was reduced 
altered by a ^q writing, and which was not committed to writing, 
depemient* *"' c^^ ^e received in evidence to add to, alter, or qualify 
agreement. the written agreement. Any clear, independent, subsequent 
agreement will haVe the eifect of varying the terms of the 
former written contract; and evidence is therefore admissi- 
ble to show any subsequent agreement to this effect. (4) 
»■ I ■ I ' ' ■ ■ ' . ■ .1 . 1 - 1 1.. I.. ■ I 

(1) PhiU. £v. Chap. VIII. s. I. p. 454, and the authorities there cited. 

(2) Phill. Ev. Chap. VIII. s. 1. p. 457. 

(3) Stat. 23 Geo. 3. r:. 58. sect. 4., and all succeeding Stamp Acts> of which that dow in 
force is stat. 55 Geo. 3. c. 184. 

(4) Starkie on £vid. Vol III. p. 1006, note (f). 
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But if nothing subsequently occur to alter, add to, or annul 
it, it is then the only evidence of the hiring. 

There are only two cases in which it becomes impossible 
to produce the written agreement ; first, when it is in the 
possession of the opposite party, who refuses to produce it ; 
secondly, in the case of its loss or destruction* 

When the instrument is in the possession of the opposite Upon proof 
party, notice should be given to that party or his attorney to gt^m*n* jg'?^ 
produce it. This notice to the party or his attorney being the possession 
first properly proved; that is, if a verbal notice,^being of the opposite 
proved by the person who gave it, or by some one who was ^J^^ ^tice 
present when it was given ; if in writing, then by a duplicate and who re« 
original of the notice; this notice, I say, being duly proved, if J"»«">. ^ pro-, 
the party refuse to produce the instrument, secondary evidence, "^* * ' 
as will hereafter be explained, may be given of its contents. 

The loss or destruction of an instrument may be proved 
either by direct evidence of the manner in which it was lost or that it ii 
or destroyed, or may be presumed upon proof of search :®** ^ 
having been made in every quarter where it was likely to be 
found. The persons who have an interest in the instrument, 
and one or other of whom would therefore, in all probabi- 
lity, have the custody of it, should be called as witnesses, to 
show that they have either never received it ; or that, having 
searched for it, they cannot find it in the place where it was 
likely to have been deposited. 

If the persons originally interested in the instrument, or 
any of them, are dead, their personal representatives should 
prove a search made, and the non-discovery of the instrument. 

If the instrument is proved to be in the possession of the 
opposite party, who, after notice given, refuses to produce proof of ite ex- 
it, no proof of its execution is required. (1) But on its fn'^the laufr 
being proved to be lost or destroyed, it must be authenticated case, first 
in the same manner as if it were produced. (2) K*^*° » 

Having then proved that the instrument was the act of 
those to whom it is ascribed, and that it is no longer possible 
to produce it, the party who wishes to make use of it in 
proof may give what is called secondary evidence of its con- 
tents ; that is, he may give in evidence a copy, if a copy a copy may be 
exists ; the cprrectness of which copy must be proved by g^^«^ "* «▼!- 
the person who made it, or who compared it with the origi- or"if*no copy 
nal. If no copy exists, he may prove the terms of the exists^oral evi- 
agreement by the mouth of a witness. ^?°^*^® ™*y ^ 

Whether the engagement, into which the parties entered, contents. 
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1) PhiUipps, Evid. Vol. I. Chap. VIII. 8. 1. p. 433. 

2) See page 111. 
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amounted to a hiring for a year, must d«p«nd opon th« 
terms in which it was couched. It frequently happens in 
the hiring of servants^ that no particular term of service is 
mentioned. In all such oases, it must be borne in mind 
that^ if there is no fraud, if there is nothing in the situa- 
tion of the parties to rebut the notion of their standing in 
the relation of master and servant, (1) if the engagement be 
not a mere engagement to serve at the will of one or both of 
the parties, (2) and provided there be nothing in it which 
shows that it was meant to be for less than a year ; then the 
hiring is to be taken as a hiring for a year. 

A. hired B. to serve him in husbandry, and agreed to give 
him meat, drink, washing, lodging, and clothes when 
wanted: (3) 

A. agreed that B. should come into D.'s plaee^ and O. had 
been a yearly servant s (4) 

Upon B. asking A. whether he wanted a driver^ and A* 
•aying that he did want one, 3. on his part said he was 
willing to serve A., and A., on the other hand, told B. to go 
into the yard and look after the horses i (5) 

B. was hired by A. to be a chaise-driver, and to serve him 
in his stable : (6) 

B. being about to quit a place, in which A. supposed h^r 
to have lived as a hired senrant, was asked by A. whether 
she would come and live with him, and take care of his 
child] to which she consented; and he told her afit;er she 
had been with him a few days that he would find her mea^ 
drink, and clothes: (7) 

B. had lived with A. under a hiring for eleven months. 
At the end of that time, A. told him that he had better 
9tay on an end in his place. To which B. consented. (8) 

Now these were hirings, in each of which the aervant came 
under the control of the master for an indefinite period of 
time, in point of fact ; for the period of a year, in contem- 
plation of law. And the apprehension of the parties as to 
the meaning of the contract, or their supposition that either 
the servant could quit the master, or the master diemiss the 
servant whenever he pleased, cannot alter or qualify, the 
legal effect of their agreement. 

It has been already stated, that if the hiring be a mere 
hiring at the will of one or both of the parties, no settle^- 



-Mr 



'tF " *" 



;i) See Part I. p. 7. 
r3) R. V, Wmcauntoo> Burr. s. c, 299. 
(5) R. V. StockbridgVy Burr. s. e. 7S9. 
(7) R. V. Worficld, 5 T. R. 506. 



'2) See Part I. p. 8. < 

[4) R. v. Berwick St. John, Burr. s. c. 502. 
[«) R. 0. Bath £Mto]|» Burr. s. c. 823. 
(8} R. V. Mso^letaeid, 3 T. R. 76. 
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tn^nt can be gained under it. From the ca^es which h&ve 
already occurred^ it will sufficiently appear what is to be 
deemed evidence of such an engagement. 

In R. V. Christ's Parish in York, (I) B. went to A. for Instances of 
meat and clothes^ as long as he had a mind to stop. bmngs at w . 

In R. V. 'Trowbridge^ (2) the hiring was for as long a time 
as tl|e pauper pleased^ 

In R. V, Great Bowden, (3) in which case B. was engaged 
by A. as his ostler^ it was found by the Sessions that the 
servant could have left at any time he pleased, and that the 
master might have turned him away at any time. And upon 
this finding of the Sessions, which the Court of King's 
Bench considered as a finding which arose out of the con-* 
tract, it Was decided that the hiring was a hiring at will. 

A hiring which is in other respects a general or indefinite A hiring^ at 
one, but in which the wages reserved are monthly or weekly "^^e^^^ u a 
wages^ is only a monthly (4) or weekly hiring. (5) Where monthly hir- 
the wages stipulated for are weekly wages, it cannot alter '^^e - . 
the ease by adding, that the servant is to be engaged for as weekly wa^eV, 
long a time as his master and himself can agree ; for this is is a weekly 
only what must necessarily be understood, viz. that the ^'}^ K ^, 
hiring is to continue as long as the master and servant cnga^iMneDt 
agree ;* that is, from week to week. (6) may be for as 

Nor is the hiring a general hiring, where B. is hired to Jj" masleraiid 
serve A. at the wages of 6#. a week, board, lodging axiji servant eaaa^ 
washing, summer and winter. For this stipulation only im- iprce ; 
fxnrts, that the waees shall continue always the same, and •^*' ^^^ •'*®i 
not be varied accordmg to the seasons. (7) and winter; 

And it was also held in the two following cases, in which 
the hiring was at weekly wages, and a stipulation was added 
for an increase of wages during the harvest, that such sti- 
pulation did not make the hiring other than a weekly hiring i 
In the first, 

B. was hired as a servant in husbandry to serve for the or for so much 
weekly wages of 4«., board, washing, and lodging, except in a week, with 
the harvest month, when his wages were to be increased to week^'^in^tbe 
lOs, 6d. a week, and then again to be reduced to 4s. At harvest; 
the time of the hiring, nothing was said as to the length of 
time B. was to continue in the service. (8) In the second, 

B. was hired at 8^. a week, and two guineas for the bar- or^forsomuch 



(1) 3B.&C.459. 

(2) Cited by Bayley, J. 3 B. & C. 412, M a CMe deckleil ia 1816. 
3 J 7 B. & & 249. (4 J R.t;. CUre» Burr. i. c. 819. 

5) R. V. Newton Toney, 2 T. R. 453 ; R. v. Packlechurch, 5 East, 382. 

6) R. V. Mitcham, 12 East, 351. (7) R. v. Padham* Burr. s. c. 653. 
8) R. tr. Dodderhill, 3 M . & S. 243. 
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a week, and vest. (1) It was thought in both cases, that the hiring 
^ the*^har- being by the week, the parties introduced the stipulatiop 
vest. respecting the barest, in contemplation of the probability 

of that weekly engagement lasting through the harvest. 
And the Court did not allow that the last case was distin- 
guishable from the first, it not distinctly appearing whether 
the two guineas were to be paid de incremento, or were to 
cover the whole harvest. 
But a hiring The effect of a weekly reservation of wages is destroyed, 
waees ^to art *^ ^^^^e be an agreement for determining the service by a 
at a month's notice which embraces a longer period of time. As,^ for 
notice, is a i^e- instance, suppose that B. is hired to A. at weekly wages, 
neral hiring. ^^^ ^j^^^ y^^^^ Whetty to part at a month's notice. (2) This 

is '^ not a weekly hiring, because of the month's notice ; nor 
a hiring for a month, for then it would have been deter- 
minable only at the completion of each month's service, 
whereas this might have been determined at the expiration 
of a mopth's notice, without regard to whethej- it expired at 
the month's end or not." (3) It is therefore a general 
hiring. 
A hirinp at If the notice, stipulated for upon a hiring at weekly wages, 
weekly wa^s, be a week's notice 5(4) or the notice, upon a hjring at 
weePsnotice* monthly wages, be a month's notice ; (5) in each of these 
or at monthly cases the hiring is a limited hiring, and not a general one. 

warn and a j^ order to prove such a specific hirine as will confer a 

month s no- « .V '^ . . . , 

tice, is not a settlement^ It IS necessary to give in evidence an agreement 

general hir- for a year, subject to all the rules of law which have been 

^"«^- formeriy stated. (6) 

Of the proofs Some instances of yearly hirings were given in the first 

hirinr.*^*"*^ P^^^ ^^ ^^'® work, in discussing the legal sense of the term 

year. (7) Those examples shall be briefly recapitulated 
here, with the addition of a few others, which contain con- 
ditions, or which show the effect of other stipulations intro- 
duced into the contract. 
Instances of A hiring from Whitsuntide to Whitsuntide, even though 
year y inngs. ^j^^ interval be less than 365 days, is a good hiring for a 

year. (8) 

A hiring from the day after Michaelmas-day till the 
Michaelmas following, is a hiring for a complete year. (9) 



(2) B 
of R. V. 



(1) R. V, Lambeth, 4 M. & S. 315. 

2) R. V, Hampreston, 5 T. R. 205 ; R. v. Great Yarmouth, 5 M. & S. 114. The case 
R. V, Bradninch, Burr. s. c. 662 , seems to be contrary. 

(3) By Holroyd, J., in R. v. Great Yarmouth, 5 M. & S. 119. 

(4) R. v. Hanbury, 2 East, 423. (5) R. v. Clare, Burr. s. c. 819. 
(6) Part I. pp. 8—19. (7) Page 8. 

(8) R. V, Newstead, Burr. s. c. 669. 

(9) R. V. Syderstone, 2 Bott. 239. 
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A hiring three days after Michaelmas^ to serve till the 
Michaelmas following, and an agreement made at the same 
time, that the servant shall give in three days after the expi- 
ration of that time, form together in substance a hiring for 
an entire year. (1) 

But a hiring for 52 weeks is not a good hiring for a year; Neither a hir- 
since a year consists of 365 days, 6 hours, and 49 minutes.(2) ^"^'^^f *^ 

For which reason, an express hiring for 365 days would nor, probably, 
probably be deemed insufficient. a hiring for 

And a hiring for a space of time, which includes 365 days, and**certoiiil 
is clearly so, when it occurs in leap-year. As, when B. not a hiring 
was hired from three days after Old Michaelmas-day till ^or a period 
Michaelmas-day in the next year. Now this was a hiring diiy^in°Kp- 
for two days short of a year, although, in consequence of the year, is a good 
next year being leap-year, the stipulated period of service y«wJy hiring, 
actually amounted to 365 days. (3) 

If there be any thing in the contract to import that it was Weekly wage* 
intended to be for a year, the reservation of weekly wages or ^ hirine'^^'n- 
monthly wages will not control it. tended to be 

Thus, forinstance, if B. is hired at Ss, a week the year ^"^ J y**'- 
round, it is a good hiring for a year; this expression, *^ the intention, 
year round,'' being good evidence of its being so intended. (4) 

But where the term of a year does not seem to be in the They do con- 
contemplation of the parties, the reservation of weekly *wl « hiring, 

^ a.1^ !_• • • * 1 I !_• • where no such 

wages converts the hinng mto a weekly hiring. intention ap- 

A. asked B. what wages he should give him. B. asked pears. 

201. a year. This A. refused to do, but said he would give Evidence as to 
6*. a week for the winter, and 9$. a week for the summer • *■* ° ***"• 
which B. agreed to take. Now here the circumstances of 
the case, A.'s refusal to give yearly wages, and B.'s consent 
to take weekly wages, clearly negative the supposition that a 
yearly hiring was intended. (5) 

The following are instances of good conditional hirings instances of 
for a year. conditional 

B. is hired to A. for a quarter of a year ; and^ if they like y™,*^* ^^^ * 
one another, then to continue for a year. (6) 

B. is hired to go into A.'s service a month upon likings 
and is to have 51. a year wages. (7) 

And all hirings for a year, though containing stipulations 
for determining the service by notice, are likewise sufficient 
for the purpose of gaining a settlement. As where B. was 



(1) SeeH 

(2) R.v. 
(4) R.V , 

(6) R. V. Lidney, Burr. s. c. 1. (Part I. p. 13 of this work.) 

(7) R. V. New Windsor, Bur^ s. c. 19. (P^ I. p. 13 of tb^s ffQrk.) 



See R. V, Milwich, Burr. s. c. 433. 
,-, R. V. Astley, 4 Burn's J. 355. (3) R. v. Ackley, 3 T. R. 250. 

4) R.t;. Birribroke, 4 T. R. 245. (5) R. v. Warminster, 6 B. and C. 77^ 
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hired at Ss. a week the year round, and had IHierty to quit at 
a fortnight's notice. (1) 
Proof of the Next We are to see in what manner and by what evidence 
contract of a Contract of hiring may be implied. 

hipufd 'or*'' A" implied contract of hiring has already been defined.(2) 
conttructive And it was in the same place stated, that there are three 
on«. cases in which a contract of some ^ort may be inferred. (3) 

I shall treat of them in their order. 

I. Wbera And, first, of implied hirings, where there has been no pre- 

there ^•■^.••» vious contract between the parties. We are to suppose A. 

contract ; and B. Standing in the relation of master and servant to one 

another. We have no direct evidence of a contract; and 

are therefore left to collect from the circumstancee, whether 

any and what contract has taken place between them. Now 

the question in the case before, us is this : can it be pre* 

sumed that A. hired B. for a year 7 and how is this hiring 

for a year to be ascertained } 

As a necessary foundation upon which to raise any such 
constructive hiring at all, U must appear that B. has either 
actually or constructively served a year with A. (4) Such 
service being'established as a fact, if it be ^^ of such a na- 
ture as that usually performed by hired servants, it is pre- 
sumptive evidence whereon to found a constructive hiring.''(5) 
And if a hiring is presumed at all, it shall be presumed to 
be a hiring for a year, unless there be something to repel 
such a presumption. What shall be deemed sufficient evi- 
dence to repel this presumption will be hereafter shown. In 
the meanwhile, we will suppose that B. was in the service of 
A. for a whole year, as a servant in husbandry, (6) or as an 
ostler, (7) or the like. Then I say that the service of A« for 
a year, in any such capacity, is evidence of a hiring for a 
year. ^ . 

Also, if the question be whether the master hired the ser- 
vant for a year, or only for some very short period, it is very 
much in favour of the longer period, if it is proved that the 
master provided the servant with clothes. For it is not 
likely, though certainly possible, that a master would furnish 
clothes to a servant, the benefit of whose services he had 
secured for so limited a portion of time, 
th pehM^ecn Secondly, we are to suppose that there has been a previous 
a previous contract between the parties. And this previous contract I 
oontract, will call the original contract, and the contract which we are 
to imply the secondary one. 

(1) R. V. Birdbrok«, 4 T. jl. 245. (2) PartJ[. g. 19. (3) Ibid. (4) See below, p. 123. 

Warfi)iam,2BQtt.3d2. 



(1) R. V. Birdbroke, 4 T. R. 245. (2) Part 1. p. 19. (3) Ibi 

(5) By Lord KeDvon, in R, v, Stokesley, 6 T. R. 7b7. 

(6) R. V. Lyth, 6 T, R*327, (7) R. v. Holy Trinity to 
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And thift consideratimi is three-fold. In the Arst plliee, either a valid 
ioppose that B. has served a year under a good and valid o"®^or*y«a*'> 
hiring for a year. At the expiration of that time, if no new 
contract is made, and the service continues^ the old contract 
is supposed to be renewed; a presumption which the law 
raises upon such a state of facts. 

In the next place, suppose the original contract was an or an imper-* 
Imperfect one, and, though intended by the parties to be for ^^^^^.^^ ^^^ * 
a year, was not available as such from being retrospective, or ' 
containing sohie exception applying to the first year, or, in 
abort, from any circumstance which rendered it informal and 
defe<5tiV6« Notwithstanding such defect in the original con«* 
traet^ it seems that, at the expiration of the first year, a 
good hiring for a year may be implied. (1) 

In the third place, suppose B. is hired firom March to 3. Where 
Michaelmas, and continues in that service, without any fresh one^foT^Vs" 
contract, for two or three years. (2) Now, what are we to than a year, 
infer in- this case? That the pauper is hired agun from 
Miehaelmas to March ? and so on half-yearly ? There is 
nothing in the ease to make this conclusion necessary ; and 
therefore we are at liberty to presume, that the second re^ 
tainer was according to law) that is, that it was a retainer 
for a year. 

I have hitherto considered only the presumptions injavour Of the pre- 
of a constructive hiring for a year. I will now proceed to ^li^Xf a" con- 
state some of those circumstances which tend to show that a stmctive hir- 
hiring for a y^ar cannot be implied. iQS ; 

And, first, suppose that B. is employed by A* out of employment 

charity. (8) f J J out of charity; 

If there h^ been no previous contract between the par«- 
•ties, this must at once negative all idea of a hiring. 

If there has been a previous contract between them^ then 
we are to suppose, that evidence is produced to show that 
A.'ti motive for continuing B. in his service was a motive of 
charity* Many eif cumetances might show this | as, for in- 
stance, B. falls sick during the period .of the first contract, 
and he is a very inefficient servant at the end of it. A., 
however, out of humanity and compassion, and to save him 
from going Co a poor-house or an hospital, consents to retain 
him in his family* Also the wages paid him are not the 
same« Now here the terms upon which B. lives with A. 
during the second period of his service^ are different from 

I I I ■ I I ■! .-I ■ I. Ill I ■ I III I ■ 11 II I . li.l I !■ ■ 111 .^— «— — . 

(1) R. V, Hales, 5 T. R. 668. (2) R. v. Long Whatton, 5 T. R, 447. 

(3) 8ss what is said by I<ord Kenyon, in R;v«Lytb, 5T. R.327o of the oass of R. v* Pit- 
minster. 
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those of the first period. We are not, therefore, called upon 
to consider the original contract as renewed, but are at 
liberty to put that contract and the service under it entirely 
out of sight, and to regard the latter agreement as an origi- 
nal independent transaction. 

Next, suppose that A. and B. are related. If there had 
been no previous contract between the parties and service 
under it, it is clear that the relationship between them would 
afford a presumption against a constructive hiring. 

If there had been a previous contract between them and 
service under it, the conclusion is not so certain* . In the 
case of R. v. Sow, I B. & A. 1 78. Bayley J. is made to say, 
that, " where the parties are not related, it may fairly be 
presumed, from a continuance in the service, that the terms 
on which they continue are the same as during the preceding 
year. But, where the relation of father and child subsists, 
the ground for that presumption fails.'' It is not perhaps 
safe to consider Mr. J. Bayley as laying down, in this place, 
a general rule which is to govern all cases ; and for this rea- 
son, that the circumstances of that case did not make it 
necessary for him so to do. As he himself states, the terms 
during the second year were not the same as during the first; 
for after the first year, the pauper does not appear to, have 
received regular wages, and she was expressly hired the first 
year for the purpose of gaining a settlement in Sow, which 
purpose was considered at the end of that period as having 
been accomplished. Upon the whole, it should seem, that 
in order to determine whether a second contract may be 
inferred in those cases where the master and servant are 
nearly related to one another, regard must be had both to 
the circumstances under which the original contract took 
place, and to those which accompanied the continuance of 
the service after the original contract had expired ; and that 
there is no stubborn rule of law which prevents our drawing 
the inference of a secondary contract being made, where 
such inference is agreeable to good sense and reason. . 

In the third place, suppose that B/s wages are pwd weekly 
or monthly. 

A stipulation in the contract to pay weekly or monthly 
wages determines the hiring, which is in other respects a ge- 
neral one, to be a weekly or monthly hiring. (1) And this 
presumption in favour of a weekly or monthly hiring acquires 
still greater force, if B.'s wages under a previous contract 

■ ■ ■ L 

(1) R. V. Pedham, Burr. s. c. 653 j R. v. Puck^echurch, 5 East, 382 5 R. v. Clare, Burr. 
It c. ol9« 
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were paid in a different mode^ or at more distant intervals 
of time. 

On the other hand^ this presumption is destroyed, and the 
presumption in favour of a yearly hiring must prevail, if it 
appears that a notice to quit was to be given, embracing a 
longer period than that at which the wages were to be paid ; 
as, for instance, that, the wages being weekly, a month's 
notice to quit was to be given on either side, (l) 

It must also be remembered, that although the payment 
of wages by the week or month may warrant us in concluding 
that the hiring was by the week or the month, yet that, if 
the wages were paid quarterly or half-yearly, such payment 
would be no evidence of a quarterly or half-yearly hiring, 
since we know that upon yearly hirings the wages are very 
frequently so paid. Wages paid half-yearly or quarterly would, 
on die contrary, be deemed reasonable evidence of a yearly 
hiring. Any payment at a smaller aliquot part of a year 
would, as we have seen, lead to a different conclusion. 

In the next place, suppose that B., as a workman, is paid working b> 
by the piece. **>« P««« 5 

Now, whether the hiring to be implied be an original or a 
secondary one, cannot in this case at all vary the conclusion. 
For the question is simply, whether this mode of payment is 
repugnant to the notion of a hiring for a year. We know that 
it is not absolutdy inconsistent with it. But in all cases the 
ground-work of the presumption, in favour of a yearly hiring, 
is that the service must be one in which we find hired servants 
usually engaged. Now, unless there be some express stipula- 
tion, binding a workman, who is paid by the piece, to remain 
a whole year in such an employ, it seems very doubtful 
whether the law will impose such an obligation on him; 
that is, it seems very doubtful whether the law will consider 
him as a hired servant. Accordingly, in all the cases, where 
the wages are stated to be paid by the piece> and settlements 
adjudged to have been obtained, we find that the workmen 
have been expressly hired for a year. (2) And in a case 
where the hiring was not for a year. Lord Mansfield says, 
^'This is the case of a workman hired to work by the piece. 
It is not like any of the cases where there was a hiring 
for a year. Indeed, hiring in general and indefinitely g^ves 
a presumption of a hiring for a year, where the nature of 



(1) R. V. Great Yarmouth, 5 M. and S. 114 ; R. v, Hampreston, 5 T. R. 205. 

(2) R. V. King's Norton, 2 Butt, 209 ; R. v, Birmingham, 3 Doug. 333 ; R. v, Coltishan^ 
5 T. R. 193; R. v, Martham, 1 East^ 239 j R. v. Shinfield^ 14 Kast, 541 i R. v. Burbacb, 1 
M.a&dS.370. 
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the sentcA and 6ub0equ«nt facts concur to render it probable 
that it was so meant. But the nature of the present service 
it qttice otherwise/' (1) 
Custom of the In the last plaee^ suppose that the custom of the country 

ha^°*'lr?*'''* is to hir0 servants half-yearly. (2) 
a -year jr. ^^ j^^^ ^^1^ ^^ ^ ^^^^ ^^^^ ^ ^ gervant^ but nothing is 

known of the time for which he agreed, or that he agreed 
for any stated time at all. In this case, perhaps, the custom 
cannot be permitted to prevail against the implication of 
law, that this, as a general retainer, is a retainer for a year* 
If, however, in the original hiring the servant was hired for 
half a year, and the custom, being sueh as I have supposed^ 
was known to both the contracting parties ; and then at the 
end of that half-year, B« without any fresh contract continues 
in the service of A. j such conttnuance might perhaps be 
deemed to be under half-*yearly contracts, and dfie custom 
might be taken to be the basis upon which the subsequent 
agreements were formed. If this be so, the custom is of 
force, not as over-ruling the general implieation of law, but 
merely as showing the intention and understanding of the 
parties. 

If too, the custom of the country be for servants to go into 

and leave their places at some particular time, the fact of a 

. servant quitting at that precise time, may throw light upon 

the hiring which was otherwise a general and indefinite one. 

For instance^ suppose B. on the Sist, of Dexsember hires 
himself to A. for 8/. without specifying any time, and quits 
the place two days after Christmas in the following year, 
receiving the whole of the wages | that being the usual time 
that servants in that part of the country go into and leave 
their places. Now the fact of B/s leaving his placM at the 
time here supposed, tends to show that the term of service 
contemplated by A. and B, in their contract was less than a 
year, and that the contract had arrived at its termination 
before a year had expired. This was the construction put 
by the Court of King's Bench, upon a hiring- and service, 
under the circumstances above supposed. It being however 
expressly found by the Sessions that there was a hiring for a 
year, the Court thought themselves bound by that finding. (S) 

In the above inquiry respecting the evidence necessary to 

(11 R. V. St. Pet6r*8 in Dorcbester, I Blac. Rep. 448« In R. r. Alton, 2 Bote, 222. indeetiy 
the Court thought a hirinj^ mig^ht be imj^lied when the workman was paid by the piece. 
In that case there bad been a previous birii^f for a ^ear, and a new contract was afterwards 
entered into, But it was not necessary to determine the point, for the decision is gpood 
widioQt it. 

(2) As stated in R. v. Lowther, 2 Bott, 238. (3) R. v. T^rley, 4 B. Snd A. 624^ 
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be produced in order to presume a contract of hiring, I have 
mentioned some of the cases which most frequently occur in 
practice* But it must be remembered that these are only 
instances* Whatever state of facts or circumstances tends to 
the same conclusion, may with equal probability be laid as a 
foundation to support the presumption of a yearly hiring. 
It is for magistrates to determine whether the proofs are, in 
common sense and common experience, sufficient for 1;hat 
purpose. 

II. The second point to be established in proof, is that ^^^^ of the 
the servant served for a year. ^^^^^ ^""^ • 

The service may be either a service in fact, or a service Service in/act 
in law. ^o'» to ^ 

To prove a service in fact, it must be shown that the ^"*^* * 
servant did not, at any time during the year, absent himself 
from his post. 

To prove a service in law, it seems to be sufficient to show Service in law 
that the servant was in the master's service at the two ter- moytd^ 
mini, the beginning and the end of his year. For any Absence in the 
absence, which took place at an intermediate period, will be "'^^'^le of the 
presumed to be in some way sanctioned by the master. (1) "mi^ to'^'ibc 
And it will be for the other side to show that at the time of •ancttoned. 
such absence the contract was dissolved ; the only supposi- 
tion on which the service can be invalidated. 

If the servant was not in the actual service of the master Absence at the 
at the commencement of the year, then it must be shown J^^S"""'"? of 
that such absence was justified or excused, on some of the be^ justraedor 
grounds formerly stated. (2) excased. 

If he was absent for any period of time at the end of the Absence atthe 
year, then it must be proved that so much of the service was ^ust b **rfi^*" 
dispensed with. Now, as we- hate before seen^ the service to* be by disl 
is in law considered as dispensed with, unless the contract pensation. 
of hiring was dissolved. (3) And it therefore becomes ne- 
cessary to state the proofs by whieh it may be made to appear 
that. the contract is no longer on foot 

I have before stated (4) (he modes by which a contract of of the disso- 
hiring may be dissolved. One is^ by the consent of the lution of the 
parties. Another, by a justifiable cause of complaint on the ^*>'^*'**^*> 
part of one of them. A third, by the authority of magis- 
trates. A fourth, by the wrongful act of the servant^ in 
absenting himself up to the expiration of the term. 

I. By the consent of both parties. And here we are to i. By conseiit, 
see what shall be evidence of such consent on both sides. »nd now such 

(1) See Part I. p. 24. (2) Ibid. p. 23. 

(3) Part I. p. 25. (4) ibid. p. 25. 
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consent is to And first, as to what shall be evidence of consent On the part 
on thTpart of ^^ *^^ master. If he tells his servant that he may go where 
the master, he likes, (i) or that he will not employ him any longer ; (2) 
or if he hires another person into the servant's place ; (3) 
and still more, if he dismisses the servant, (4) turns him out 
of doors, (5) or the like ; (6) by such acts he shows an inten- 
tion to part with his control over the servant, he does all that 
on his part can be done to rescind the contract, and to de- 
stroy the relation of master and servant ; and nothing more 
is wanting to make this a complete dissolution, but some act 
of acquiescence or consent on the part of the servant. 

Next, suppose that the servant has, by some act originat- 
ing with himself, declared or evinced a wish to leave the 
master's service. If the master, in such case, pays the ser- 
vant his wages, either the wages for the whole year, (7) or 
so much only as he thinks due ; if he hires another person 
into the place of the servant, and more especially if he is 
instrumental in enabling the servant to make a contract with 
another master ; (8) he does, in these several instances, that 
which releases the servant from his liability, and exempts 
him from further control, 
and on the Secondly, as to what shall be evidence of such consent on 
part of the fj^^ p^rt of the servant. 

A wrongful absence on the part of the servant seems with- 
out doubt to have this effect. It gives the master the option 
of continuing or dissolving the contract. If he takes the 
servant back again without making a new agreement, he 
thereby, as we have already seen, purges the al^i^ce and 
continues the contract. If, on the other hand, he refuses to. 
take the servant back again, and proceeds to discharge hinf, 
such refusal and dismissal are all that is wanting to a complete 
annihilation of the contract. (9) Or if the master, upon 
taking him back, makes a new agreement, this is the neces* 
tary inference, that he rrfused to receive the servant under 
the former agreement, that he chose to consider that . con- 
tract as at an end, and elected to dissolve it, as he had 
clearly a right to do. 

(1) R. V. Bray, 3 M. and S. 20. (2) R. v. Seagrave, 2 Bott, 321. 

(3) R. V. Thistieton, 6 T. R. 185 ;. R. v. RushaH, 7 East, 471 ; and see R. v. St Peter's 
Mancroft, 8 T. R. 477, and R. v. Mildenhall, 12 East; 482. 

74) R. V. Claybydon, 4 T. R. 100; R.v. Gresham, 1 T. R. 101 ; and R. v. Kings's Pyon, 
4 East, 351. (5) R. v. Grantham, 3 T. R. 754. 

(6^ R. V. Leigrh, 7 East, 539. 

(7) R. V. Castlechurch, Burr. s. c. 68, in vrhich case it should seem that, but for this 
circumstance, there was nothing on the part of the master to show more than a permission 
to be absent the last twelve days. 

(8} R. V. Thistleton, 6 T. R. 185. (9) R. v. Clayhydon, 4 T. R. 100. 
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So much for a wrongful absence. As to an absence for 
an excusable cause^ it is clear that such absence in itseff 
can be no evidence of an intention to abandon the service. 
But this intention may be shown by other independent cir- 
cumstances. As, if before the end of the year the servant 
enters upon a new service. (1) Or, suppose that the servant, 
some time before the end of the year, falls ill, and goes to 
his friends or to an hospital, from whence he sends to his 
master for his wages and clothes. Now from this act on the 
part of the servaut, it is reasonable to infer that he intended 
to quit the service ; and accordingly it has been so deter- 
mined. (2) And this inference may be drawn notwithstand- 
ing that the whole year's wages have been paid ; (3) for the 
utmost that can be inferred from this payment, is that the 
master recognised the right of the servant to have the benefit 
of a year's service, which illness prevented himTrom per- 
forming. But does it follow that the servant could not wave 
this right ? And is it not oiir very hypothesis that he does 
so ? And might not the payment of the whole year's wages 
be an inducement for him so to do? 

II. As to the second mode of dissolving a contract, namely, ii. By either 
by a justifiable cause of complaint on the part either of the P*~^. ^*^*"ir 
master or of the servant, I have before shown what amounts cause of com* 
to such justifiable cause. It is held to be a question of law ; plaint. 

and I have therefore considered in another place (4) the 
general complexion of those facts, which warrant the decision 
in point of law, that a justifiable cause has been proved. 

III. With regard to a dissolution by the authority of a m. By a Jas- 
justice <7^the peace, such dissolution must be prpved by the tice of peace, 
production of the discharge under his hand and seal, and 

by proof of his signature. 

IV. And as to the last mode of dissolving a contract of iv. By the 
hiring, namely, by the wrongful absence of the servant up w">nff^"J^ *nd 
to the end of the stipulated term of service, thetime at whiciv gence of the 
the servant went away, and his continuing away up to the senrant. 

end of the term, together with proof of the reason for his 
absence, must be shown by the master, or some other person 
cognizant of the facts. 

Having now stated the evidence by which a dissolution 
of the contract may be proved, I come more immediately to 
the subject of what is termed a dispensation with the service. 

(1) R. V. Maidstotie, 12 East, 550 ; R. v. MildenhaUj 12 East, 482. 

(2) R. V, Whittlebury, 6 T. R. 464 ^ R. v. Castlechurch, as reported in Burr. s. c. 68. 
And see R. v. Sudbrooke, 4 East, 356. 

(3) R. V. Sudbrooke, 4 East, 356 ; R. v. Castlechurch, Burr. s. c. 68 ; R. v. Godalmin^, 
2.Bott, 497| Burr. s. c. 69. (4) Part I. p. 26. 
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DIfficidQr of Th«K is no part of die law of setliemeixt {n ^tch the 

the^^MMt^oQ decided cases are so perplexing, from the niceties into which 

dispensation, they have run, as those upon the subject of which we are 

now treating. To reconcile all these decisions, and to state 

distinctly and satisfactorily the grounds upon which they 

rest, appears to be a task of insurmountable difficulty. Some 

of the inconsistencies, which these cases display, might have 

been accounted for, if tEe Court of King's Bench, in deciding 

them, had acted as a Court of Appeal, overthrowing the 

decisons of the inferior Court in those instances only in which 

the error was manifest, and leaving scope for them to exercise 

their own judgment upon the questions of fact which they 

had before them. But such has not been, until lately, the 

line of the King's Bench in their decisions. It wiH be founds 

upon an examination of all the cases relating to dispensation^ 

that in the majority of them the judgment of the Sessions has 

Of the prwjcU been reversed* And the Court seem for a long time to have 

the o>urt of Kgardcd these appeals as questions submitted to them by the 

Kinif's Bench Sessions for the express purpose of having their own decisions 

JSHrtewkl^ the "'eviewed. In Rex v. Whittlebury, 6 T. R. 464, Grose J. 

dedsioiisofthe ^^f ^'the question before us is whether there was sufficient 

Smsiobs, evidence of a dissolution of the contract by the consent of 

M«Sros"*Sf ^^ parties. It is a mere question of fact, which I think 

fact. the Justices should have finally determined ; but having senC 

the case here for omr opinion, I have no objection to give 
mine upon it.'' In an earlier case, (1) Lord Kenyon bad 
laid it down that, where ^e Sessions confine themselves t0 
the finding of a fact, the Court would be precluded from 
mquiring into the grounds of it } but that it is otherwise where 
k is the very question sent for the decision of the Courti 
And in Rex v. S. Field, 5 T. R. 591, Lord Kenyon makes 
this observaticm: ^'It is said that we are precluded from 
examining this question by what is supposed to be found as 
a fact by the Sessions. But it is not so stated here as a fact, 
Aat we cannot deliberate upon it, but as a point on which 
the Sessions desire to have our opinion. I therefore desire 
that this may not in future be considered as an authority to 
let in the discussion here of that which the Sessions actually 
fiod as « fact; bt^ that it may be remembered that we only 
proceed upon the wishes of the magistrates bebiw, who 
desire to have our opinion on grounds on which they enter^ 
tain doubts, (2) And the Court continued for a long course 
of years to act upon tfab rule, even in cases of fact unmixed 



i 



t) ll.«». ^ M«7tiieLeM,I>uritftni, 4 T. R. 477. 

2) See also what is sakt hy Lord Hardwick. in R, 5. Ttdhrti, Hen', s. c* ^. 
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w'uh laWf and ngtwithstanding its own avowed withes that 
the Sessions would find the fact of dispensation or no dts« 
pensation^ (1) and its own declared .opinion that the Sessions 
ought not to state pases for the purpose of taking the opi« 
pion of this Court on facts. (2) 

Of late years a different mode of proceeding has been AdiflPtrtat 
adopted by the Court of King's Bench. But the change has ^^^^^ 
been slow and gradual* In Rex v. Hardhorn with Newton, by the Court. 
12 East, 56, Bayley J, said, " It would be much better if the 
Sessions would decide the fact, whether of the dissolution of 
the contract, or of the dispensation of the service, and abide 
by their decision, without sending up a case with the evidence 
on which they formed their conclusion/' In Rex v. Milden* And it wUl not 
hall, 12 East. 482, the Court of King's Bench were of T'^i.^^^jJ^*'* 
opinion that it was tor the Sessions to decide upon the miD^tion^^of 
i^vidence in the case;, and they having decided that it was a questions of 
case of dissolution, the Court could not say that it was a ^^^^ 
wrong conclusion. In Rex v^ Maidstone, 12 East, 554, 
Le Blanc J% said, that upon the facts of the case, the Sessions 
might have found it to be a dispensation. But he added 
that he could not say that the Sessions had done wrong, 
though he thought they might have drawn a different con* 
elusion* And in the course of his judgment he says; 
*^ according to the cases it is always a question for the Ses« 
sious to decide, whether the consent of the master to the 
servant's leaving his service a few days before the end of the 
year for a particular purpose, but paying him his whole 
year's wages, be a dispensation of the service for the remain- 
der of the year, or a dissolution of the contract." And 
finally, in Rex v. Bottesford, 4 B. and C. 84, Abbott C. J. 
said, ** I perhaps should not have interfered to set aside the 
decision of the Sessions if they had drawn a different con- 
clusion ; bvt I should not have been so well satisfied with it.*' 
And Bayley J. said, " I think this was a point for the 
decision of the Sessions, and I wish the justices at Sessions 
would understand that it is their duty to determine questions 
of fact, and not to send them to this Court for their decision," 

Upon the whole, it seems now to be understood that, on 
questions of pure fact, the Sessions should decide for them* hut wiH con- 
selves ; and that if cases of that nature be sent up to the firm the con« 
Court of King's Bench, that Court will not act altogethes as tlT'tbe'^'s^ 
a Court of Review, but will in all cases, except perhaps those awns^ unlets 



;i) By LorAKntyoQ in R. v.St Msfy, Lttnibetfa,8 T. R. iiO. 
:2) a. t. BottlQa AW)^, 2 T. lU 209» 
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it be flarinsly which are glaringly wrong, confirm the conclusion at which 

wrong. ^y ^i^gjj^ order the Sessions appear to have arrived. 

How far deci- The only consideration, which now remains to be disposed 

K^"*' 'bc *^h ^^* *®' whether decisions in the Court of King's Bench upon 

uponquestionfl questions of pure fact are to be regarded as unimpeachable 

of fact are authorities, which must govern and determine all cases where 

Sorities" *'*' similar circumstances arise. If there be any force in the rule, 

. "ad qucBStionesfacti non respondent judices/' then all such 

decisions are entitled to no greater weight than, upon a strict 

examination by tlie rules of good sense and the maxims of 

experience, they may be found intrinsically to deserve. All 

due respect is to be paid to the opinions of grave and learned 

judges, and they are to be attended to with the utmost rever^* 

ence when acting in their proper sphere. But they are not, 

perhaps, to be followed as authorities in the determination of 

any questions, which it does not properly lie in their province 

to decide. 

The question Sometimes it happens that the question is not one of pure 

one*^Sf**fac? ^^^^ ^^^ ^' ^^^ mixed with law. In Rex v. Corsham, 2 
mixed with East, 303, Lord EUenborough, in answer to what had been 
law. urged by counsel in that case as. to its being a question of 

fact, said, ** Whether there were a dissolution of the contract 
or a dispensation of the service, is indeed a question of fact, 
but of fact mixed with law ; and the Sessions, having stated 
all the circumstances, have sent us the case that we may 
draw the proper legal conclusion.'' 
Instance of In that case the question was of a mixed nature, llie 
such a ques- circumstances stated by the Sessions were these. A fort- 
*^°* night or three weeks before the end of the year, the servant, 

in consequence of a dispute with the master, and of being 
mal-treated by him, went away to his father's house. In the 
course of the following week, he returned to his master's 
house, and received the whole of his wages. His master 
wished him to stay, but he refused, and went back to his 
father's. Now in this case the Sessions, by finding it -to be 
a dispensation, drew a wrong conclusion in point of law from 
the facts they had themselves found. For if the servant was 
maltreated by the master, he had perhaps a right, in law, to 
demand to be discharged. By refiising: to serve, out the 
year he showed his determination to act upon this right. 
And if he had not in strictness this right, he still dearly 
showed that it was his intention and his wish not to serve 
out the remainder of the year. The master on his part 
acquiesced, and neither laid any claim to the residue of the 

J ear's service^ nor did any act to show that he still considered 
im as his servant. Upon the bare « statement of the facts 



\ 
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there is clearly a dissolution of the contract, either by the act 
of one party who had a right to insist upon it, or by the act 
of both in consenting to it. And the Court of King's Bench 
did in this case no more than put the true legal construc- 
tion upon those facts. 

The following case is one which involves a question of law Sometimeaone 
in a more evident manner perhaps than that which has been ^^^oHy of law. 
just stated. 

About a month before the end of the year, the master 
went before a justice of peace with a complaint against 
the servant. The justice, under the stat. 20 Geo. 2. c. 19. 
s. 2., committed the servknt to the house of correction for 
one calendar month, which did not expire till after the end 
of the year. The Sessions thought this was not an abiding 
in the service for a whole year. The Court of King's Bench 
determined that it was ; that the contract was not dissolved ; 
and that the relation of master and servant continued not- 
withstanding the imprisonment. The object, in sending up 
this case to the Court, was to ascertain the legal effect of an 
absence occasioned by an imprisonment under this statute.(l) 

Questions of dispensation are exceedingly various in their Ofthecircum- 
nature, and in the degree of difficulty which they present. ***''<^«« which 
In some of the cases which may arise, there is so clearly a pensation. ^" 
dispensation or leave of absence on the part of the master, 
that it seems difficult to come to any other conclusion upon 
them. As for instance, where a servant obtains his master's 
leave to go and visit his relations on the last day of his 
service, there being no wish nwinifested to put an end to the 
contract. (2) 

To which case may be added all those in which, after the 
contract is completed between the parties, that is, at a 
time when no exception can be introduced into the hiring, (3) 
the master agrees to give the servant leave to visit his rela- 
tions, (4) or to work elsewhere for a certain time at the end 
of the year, whether it be with a view to avoid giving him a 
settlement by the hiring and service ; (5) or whether it be 
without any such view. (6) 

Other cases may occur, and have occurred, of greater diffi- 
culty. The best rule that can be given for solving them, is 
to bear in mind what has been laid down upon the subject 
of dissolution. (7) If the absence of the servant is not 



(1) R, v. Hallow, 2 B. and C. 739. (2) R. v. Bray, Burr. s. c. 682. 

(3) See Pdrt 1. pa^e 1 1. (4) R. v, Froine Selwood, Burr. 8. c. 565« 

(5) R. V. Sn]grave» 2 T. R. 3/6 ; R. v. Market Buswortb, 2 B. aud C. 757. 

(6) R. V. Nether Heyfurd, Burr, s* c. 479 ; R. v. Gooduestoue, Burr. s. c. 251« 

(7) Fart I. pages 25—27. 

K 
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referable to any of the causes there enumerated^ then it is 
only to be accounted for on the notion of the master having 
dispensed with so much of the service. From the cases upon 
this subject^ it is not easy to extract any certain or satisfac- 
tory tests for determining questions of this nature. I have 
stated those cases at the end of this chapter ; and the reader 
will there see presented in one view the circumstances of 
each case, the decision of the Sessions, and the affirmance 
or reversal of that decision by the Court of King's 
Bench. 
Residence for III. In the last place, it is necessary to prove that the 
forty days servant resided for forty days in some one parish or place, 

such residence being conformable to the rules of law laid 
down in the Chapter on Hiring and Service, 
how to be This residence is a dry matter of fact, which may be 
proved. proved either by the servant himself, or by any one who has 

personal knowledge of it. 

But if such residence took place in a parish to whicti 
either the master or the servant came with a certificate, it is 
then for the party opposing the settlement to prove that the 
parish was at that time protected by a certificate. 

In order to establish the one or the other of these facts, it 

is necessary, first, to produce the certificate, if possible ; and 

if not possible, then to prove its contents ; secondly, whether 

it be produced or not, to prove its delivery. 

Of the mode With regard to the certificate itself, provided at least it 

^e tTficate^ * comes out of the proper custody, and no suspicion attaches to 

It in this respect ; with regard to the certificate, I say, that, by 

2 V^9 ^ ^^' *® statute 3 Geo. 2. c. 29., if it be a certificate made accord- 

nothiog need ^"8 ^ ^^*^ ^^^9 ^^ ^^ ^ received in evidence without proof of 

he proved, the particulars which it contains* 

certificate'*^^ Now, a certificate comes out of the proper custody if it be 
comes out of produced by the very parish to which it was originally granted, 
the proper And, in this case, no further proof of custody can be neces- 
custody. 8ary.(l) 

If the parish, for which it was originally intended, is not 
a party concerned in the question at issue, in this case the 
certificate should be produced by some one of the officers of 
that parish, who, being called as a witness, can speak to the 
fact of its being either kept in the parish chest, or left in the 
custody of the parish officers. 
Delivery of The delivery of 4he certificate, which is produced, may be 



i}^ */* ^^"^^ * "^^ ^' 259 i See PhiU. Evid. Vol. I. p. 464 j and see U, t;. Netherthong, 



2 M. and &. 337. 
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either proved by direct evidence of the fact, as by showing U»« certificate 
that it was by the certificated man put into the hands of ppj^^, * 
some officer of the parish for which it was intended ; or it 
may be inferred, if the certificate is produced by that parish, 
or is proved to have come out of their custody. 

As to the time of delivery, since the statute requires a The time of 
delivery of the certificate at the time when the certificated jJ^^^^^Jesumed 
man goes into the parish, (1) it will be presumed, until the to coincide 
contrary is shown, that it was delivered at that time. If wuh the time 
therefore, the fact of delivery being clear, from the certificate goiw iuto*the 
being in the possession of the parish for which it was in- parish. 
tended, there is any difficulty in proving the date of that 
delivery, the date of that delivery may be presumed to be con- 
tempora,neous with the beginning of the certificated man's 
residence in the parish. In this case, therefore, it will be 
sufficient to prove the time when he went into the parish, in 
order to show the time when the certificate was delivered. 

If the certificate is not produced, it must be shown to have If the certifi- 
been in existence, and to have been delivered to the parish ppoduccdT^te 
for which it was intended. existence' and 

Suppose an entry made in the books of that parish stating * delivery must 
the receipt of the certificate. Now this entry, being made ^ ^^^^^ ' 
hy persons who had at the time an interest in the subject 
matter, cannot be evidence either for themselves, or for per- 
sons claiming under them. (2) The existence and delivery 
of tlie certificate cannot be proved in this manner. 

But suppose it is proved that in the parish which is said 
to have granted the certificate, an order was made for grant- 
ing such a certificate as the one in question. Suppose it is 
also proved that the officers of the parish, in which the party 
is said to have lived under the certificate, declared they would 
not receive the party unless he procured a certificate from 
the first parish. These now aie circumstances which would 
warrant the inference that a certificate had been granted and 
delivered. (3) And these are the circumstances which 
occurred in R. v. Debenham, (4) from which circumstances 
Abbot C. J. said the Sessions might draw such a conclusion. 

And any othier state of circumstances, which would satisfy 
a reasonable mind that a certificate really had existed and 
had l)een delivered, would be sufficient to authorize us in 
coming to the same conclusion. 

i - III 

» 

(1) So b«ld by Lord KenyoD^ia R.t;. Wensley, 5 T. R. 154. 

(2) R. v. Debenham, 2 B. and A. 185. 

(3) 2 B. and A. 185. (4) Jbld* 

k2 
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Thccertificate Tlic fact being established^ that either the master or the 
rec^ or thot^i servant was residing under a certificate durmg some part of 
including the the forty days, which wer^ to complete the settlement, it is 
personbymis- quite immaterial whether the certificate be correct, or 
i? still conclu- whether the party is, by mistake, included in the 
sive as to the certificate. 

fact of thai When indeed the certificate is considered as a medium 
iDguDdc7it. ' for proving a settlement by force of the admission thus 
made by the certifying parish, its contents are not, in all 
cases, and between all parties to be taken as unquestionably 
true. (1) And if the enactment of the statute had been, 
that no person, who had a settlement in another parish, should 
acquire or confer any settlement in the parish in which he 
was residing; if this had been the rule, then a certificate^ 
except between the two parishes originally concerned in it^ 
would not be final and conclusive evidence of a settlement. 
But the bare fact of a person residing under a certificate, is 
quite independent of the question of settlement. The object 
of the statutes relating to certificates was, that persons should 
be enabled to remove, under their sanction, from their own 
parish, and settle elsewhere without being disturbed in their 
new abode ; and at the same time, that the parish into which 
they went should be protected from the possibility of those 
persons becoming a burthen to them, unless they became so 
either by means in which the parish itself concurred, as by 
being placed in a parish office ; or by means of a tenement of 
the annual value of 102. rented in the parish, which renting 
was supposed to be sufficient proof that the party was a 
person of substance ; or by means of a freehold estate, which 
gave the party a permanent interest in the soil of the parish. 
Now if the certificate were not conclusive for the purpose of 
showing that a party was residing under the guards and 
protection of these statutes, their object would be entirely 
defeated ; and persons might acquire and confer upon others 
settlements by hiring and service and by apprenticeship, 
without the parish, in which the transactions take place 
having power in any way to inquire into or interfere with, 
such proceedings. The mistake too, if any there be, is not 
the mistake of the certificated parish, and that parish is 
bound to receive every one who comes into it with a cer- 
tificate. It seems, therefore, that if a person comes into a 
parish with a certificate, that certificate, if correct and com- 



(1) R. v. Lubbenhanij 4 T. R. 25], 
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plete in its formal parts, is a sure and indefeasible protection 
to the parish, although granted under a mistake to one who 
does not properly belong to the certifying parish. 



Rex V. Goodnegtone, Burr. s. c. 251. Three weeks before the end of the Cases of dis< 
year, the servant asked the master's leave to go to the herrin^f fifrheiy. pensation. 
The master consented to his going, if he could get a man to do his work. 
The servant procured a man to do his work, and paid him for it. He con- 
tinued upon the herring fishery till after the end of the year. The Sessions 
thought this a dissolution of the contract. The Court of King's Bench 
decided that it was a dispensation ; and Foster J. said^ that as the master 
had the benefit of the contract during the whole year, so ought the servant 
to have it also. 

Rexv. Frome Selwood, Burr. s. c. 565. The servant, within ten days of 
the end of the year, told his master he did not wish to be settled in King's 
Weston, and asked his leave to go and visit his relations ; to which the 
master consented. The Sessions thought it a dispensation, and so did the 
Court. 

Rex V. Bray, Burr. s. c. 682. The day before the year expired, the ser« 
vant asked leave to go to see his relations before he went to another ser- 
vice. The master gave him leave, deducting one shilling from his wages 
for that day ; told him that if he quitted the service before Michaelmas- 
day, there might be a dispute about his settlement, and desired him to 
come back. The servant went away and did not return. This was con- 
sidered a case of dispensation both by the Sessions and the Court of King's 
Bench. 

Rex V, Potter Heigham, Burr. 8. c. 690. The day before the end of the 
year, the servant desired his master io.discharge him, saying, that as he 
had let himself for the next year to a person in a distant place, and was 
removing further from his friends, he wished to go and pass that day with 
them, and requested to have that time to himself to spend with them. To 
this the master consented, and he was accordingly discharged ^ receiviug 
the whole of his wngcs except sixpence, which he allowed to his master 
for that day. This was decided by the Sessions to be a Uissolutioa uf the 
contract ; by the Court of King's Bench to be a dispensation uf the service. 

Rex V, Richmond, Burr. s. c. 740. B., the servant, had married one uf 
bis master's maids, who was to quit the service thirteen days before B.'s 
year would expire. The roaster at that time said to 11. that he suppused 
as his wife was going away, he (B.) would like to do so too. B. answered 
that he should like it if it was agreeable to the master. The master 
agreed, and B. in consequence went away at that time, thirteen days before 
the expiration cf the year, receiving his whole year's wages. 1'his was 
considered a case of dispensation both by the Sessions and the Court of 
King's Bench. Aston J. thought that the circumstance of the whole 
year's wages being voluntarily paid by the master, confirmed the master's 
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acquiescence and approbatioti. And Ashhurst J. considered th^ ptiymebt 
of the whole wages as. a proof of the master's consent to his absence* 

Rex V. St. Philip, Birming^ham, 2 T. R. 624. B^ the servant, eight days 
before the expiratiod'of the year, gave the master warning that he would 
leave the service at the end of the year. The master, on having hired 
auother servant, by reason of some impatient behaviour on the part of B., 
discharged him, and paid him the full wages, which B. accepted, and 
quitted the service, declaring however that he would have served the year 
out if the master would have let him do so. The Court of King's Bench 
reversed the decision of the Sessions, and adjudged this to be a dispensa- 
tion ( the dismissal being a wrongful act, which was submitted to, but not 
agreed to by the servant. 

Rex V, St. Andrews, Holborn, 2 T. R. 627. Four or five days liefore th« 
end of the year, the master having become a bankrupt, and a messenger 
having taken possession of the house, the mistress discharged the servant, 
paying her the whole year's wages. The Sessions thought thi& a case of 
dissolution. But their order was quashed in the King*s Bench. 

Rex V. Sutton, 5 T. R. 657. The ser^-ant, being deprived of his reason, 
forty days before the end of the year, was taken home by his father, who 
received the wages for the whole year. The servant continued insane 
during all those forty days. This was held to be a dissolution by the 
Sessions, a dispensation in the King's Bench. 

Rex V. St. Mary Lambeth, 8 T. R. 236. A., the master, being obliged to 
leave his house, told bis servants that he had no longer any occasion for 
their services. The circumstances of A. obliged him to take this step,' 
otherwise he would have kept the servant B., and she, on her part, was 
unwilling to leave the service. She had served a year all but seven days. 
A. paid her the whole year's wages, and she did not engage in any other 
service till the end of the year. The Sessions held this to be a dispensation, 
and their decision was confirmed in the King's Bench. 

Rex v. Hardhorn with Newton, 12 East, 51. The servant, three weeks 
before the end of the year, was wrongfully and forcibly turned out of 
doors by her master. The next day, she came for her clothes and carried 
them away, together with the wages which the master insisted were the 
full wages of the year, she claiming a larger sum. At the time she came 
fur her clothes, she offered to stay to the end of the year, but the master 
would not let her. This the Sessions very properly adjudged to be a case 
of dispensation, and the Court of King's Bench agreed with them. 

Rex V. Barton upon Irwell, 2 M. and S. 329. The servant, after two 
months of the year had expired, being then a married man, was takeH 
before a magistrate on the complaint of the master, and committed to the 
house of correction for one month. When he had been in custody nine 
days, the master procured his discharge ; and he returned immediately, 
without any new terms being mentioned, and served his master as before. 
He received no wages for Jhe time he was in custody. This the Sessions 
considered a case of dissolution. But the Court of King's Bench quashed 
their order, being of opinion that it would be against the policy of the law, 
if the servant by his own act of delinquency should have the power of 
dissolviug the contract ; that the justices have that power, (bystat. 20 
Geo. 2. c. 19.) but had not exercised it { that the master indeed had an 
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election to avoid the contract, but that he had made his election to con- 
tinue the pauper in his service^ which it was in bis power to do. 

Rex V. Poles worth, 2 B. and A. 483. The servant, a few days before the 
end of the year, havings asked his master's permission to g^ to a fair lo 
hire himself, and being refused, went there without bis leave. The master^ 
upon his return, said he would employ him no more, and would not pay 
him his wag>es. The servant went away from his master's boose, and 
three days afterwards summoned his master before a ma^strate* When 
before the magistrate the servant said he was willing^ to senre his time 
out, but the master said he would not take him again. The magistrate 
then directed the master to pay the servant his whole wages, which he took 
and was satisfied. He did not hire himself into a fresh service until the 
year had expired. This was adjudged to be a dispensation both at the 
Sessions and in the King's Bench. 

Rex V, Hallow, 2 B. and C. 739. See this case stated above^ page 129. 



CHAP. IL 

Oh tlte Proofs of a Settlement by Apprenticeship. 

To establish in evidence a settlement by apprenticeship, 
it is necessary to prove^ i. The binding as apprentice) ii. A 
residence by the apprentice in some parish or place for forty 
days, such residence being referable to the apj>renticeship. 

I. To prgve the binding. In order to do this, the deed of Binding* bow 
apprenticeship must, if possible, be produced. ^ ^ proved. 

Whether the deed be or be not produced, the proof of its Deed to be 
authentication is the same. produced, if 

In either case, if it be above thirty yeafs old, and is proved Kd'to^'be 
to have been in the proper custody, it proves itself. proved 

In either case, if it be under thirty years old, it must, un- ij°'*** '*|!f 
less the opposite party keep it back, (1) be authenticated by by the sub- 
calling the subscribing witness, if there be one, and he is living, scribing wit- 
aud within the process of the superior courts ; unless, in- "*"• 
deed, he is incompetent to give evidence from blindness, in** 
sanity, infamy of character, or interest acquired since the 
execution of the deed, or^cannot, after diligent enquiry, be 
found. (2) 

The subscribing witness, being called, must prove that the 
deed was executed by the party or parties, whose execution 
he witnessed. " * h i 

If the subscribing witness is dead, or otherwise disabled «^<>«* 



(I) See page 113. (2) See page lU. 
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writing must from giving evidence, his hand-writing must be proved ; 
he proved, if and such proof is snflScient evidence of the execution of the 
called""**' ^ ^^^ ^y those whose execution purports to have been wit- 
nessed by him. (I) 
If there was ]f there is no subscribing witness, or th^ subscribing wit- 
iio subscnb- denies all knowledge of the execution, or was interested 

ine witness, in . /. . r i • #« • 

fact, or in law, or mcompetent, from infamy, at the time of execution, or put 

his name to the instrument without the knowledge or consent 

of the parties ; or if, after diligent inquiry, nothing can be 

heard of him, so that he can neither be produced himself^ 

the execution ^^^ ^^^ hand-writing proved; in all these cases, the deed 

of the deed by being Considered in law as wholly unattested, the execution 

the parties ^f ^y^^ ^^^^ \yy i]jq party or parties, who ought to have exe- 

proved,* cuted it, must be duly proved. (2) 

either by some Now, to prove the execution of the deed, the best evi- 
one who was dence is the evidence of some person who was present when 
^ro^^of thei^ ^^® ^^^^ ^^ executed. It is not, however, necessary toad- 
hand-writing, duce such proof; but it is, in all cases, sufficient to prove the 
signature of the parties ; and upon that being proved, the 
delivery' of the deed will be presumed. 
The deed must As to what amounts to legal execution of a deed, it must 
^h ^If^^th* ^^ borne in mind, that a deed can be executed only in two 
party*^ himself, ways, namely, by a personal delivery from the party, which 
or by his at- is the ordinary mode of execution ; or, by a delivery on be- 
tuted^jy deed. ^^^^ of the party, by one who is by deed constituted his attor- 
ney for that purpose. (3) And in the latter case it must be 
also remembered that the attorney cannot sign, execute, or 
deliver in his own name, but must do so in the name of his 
principal. (4) 
The party, to No assent, signified by any mode other than by execution 
be bound him- of the deed, is a sufficient assent to constitute an apprentice- 
othw*^^**inust **^"P* There are particular persons, or persons having par- 
execute the ticular functions, who are required, as we shall hereafter see^ 
deed. to [^nd either others or themselves. And all these can be 

bound only by such a due execution of the deed as I have be- 
fore mentioned. If they do not execute the deed, they cannot 
in law be said to be bound by it. (5) 
Upon proof If the deed is not produced, then, in order to let in secon- 
!^*' ufe ** os^ ^^^y evidence of its contents, it must be proved either to be 
session of the in the possession of the opposite party, who have had notice 
opposite party to produce it, (()) or to be lost or destroyed, proper search 
who has had jjaving been made for it, and all those persons, or their repre- 



(I) See page 112. (2) ibid. 

3) See Berkeley v. Hardy, 5 B. and C. 355, and the authorities cited there, 356. 

4) Combe's case, 9 Co. 76 b; Frontiu v. Small, 2 Lord Raym. 1418. 

5) See Part I. page 44. (6) Sec page 113. 
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sentatives being called, wlio are best able to give an account notice, and 

of it. ( 1 ) ^*>» refuses to 

When the impossibility of producing the deed is csta- fb^^^isjost 
blished, and its authentication, if any be necessary, (2) is or destroyed; 
duly proved, then, it being presumed, until the contrary be itbeinp, Inthe 
shown, that the deed is properly stamped, secondary evidence ^^^^^ ^^* 
of its contents may be given. »^lieSSate/, 

The best secondary evidence is a counterpart or other ^ counterpart 
copy ; which counterpart or copy must respectively be proved or other copy 
to be correct. For which purpose, some one, who made the "•y )^ C*^*"* 
counterpart or copy, or who compared either of them with * 

the original, should be called to testify to the fact. 

If no copy is in existence, then any witness may be or if there is 
called who is able to give evidence of the contents of the ^^ .V^^» 

, , ° oral CYideoce 

deed. may be given 

I have stated generally, that execution by the proper par- oi its contents, 
ties must be proved. In order to see who are the proper JJhose^xew- 
parties, that is, the parties whose execution is necessary in Uon must be 
order to constitute a valid apprenticeship, we must look back proved, 
to the Chapter on Apprenticeship, and distinguish between 
bindings by the apprentices themselves, and bindings by the 
officers of a parish, or by other persons having the like au- 
thority. ' 

In the case of an apprentice binding himself, it is material i. In the case 
to show his execution of the deed. (3) And this is all that is jj^glif *"^*°' 
necessarv. 

In the case of a parish binding, before the statute 56 Geo.3. ii. In the case 
c. 139., there are two points to be established; first, the ^( • ^^^ 
execution of the deed by the majority of the churchwardens g^j^ 5 ^h». 
and overseers ; (4) second, the signature of the two magis- 
trates allowing the apprenticeship, (5) who must also be 
proved to be such by some person who knew them at the time 
to be acting in that capacity. 

In the case of a binding under stat. 56 Geo. 3. c. 139., that m. In the case 
is to say, of a binding since the 1st of October, 1816, there ^nder 'itotLu 
are two suppositions which introduce some difference in the 55 Geo. 3. 
proofs required. 

First, suppose the binding of the child to be to some 
place within the bounds of the county in which he lives. It 
is then necessary to prove, i. The signing of two magis- 
trates, accompanied with proof that they were at that 
time exercising the magisterial functions; ii.The execution 



(1) Pagre 113. (2) Page 135. (3) Part I. page 44. 

(4) See Part I. page 45, (5) Pait i. page 47. 



188 On the Proofs of a Settlement 

of the deed by the majority of the churchwardens and over- 
seers, with proof that they acted as such at the time of the 
binding. 

Next, suppose the binding of the child to be in some place 

not within the limits of the county in which he lives. In this 

case, besides the proofs of the allowance by two magistrates, 

and of execution by the churchwardens and overseers, as in 

the former case, it is also necessary to prove the allowance 

of two magistrates having jurisdiction over the place into 

which the child was sent as an apprentice. (1) 

IV. In the In the case of a binding under the statute 2 and 3 Anne, 

binding- of a ^^ g^^ which regulates the binding of poor children to the 

smicc. *. sea-service, the proofs will vary according to the persons who 

have bound out any such apprentice. If the binding is by 
two justices, it must be proved that the two justices 
executed the deed. If, by the head -officer of a corpo- 
ration, then the execution of the deed by such head-officer 
must be proved. If by churchwardens and overseers, (2) 
with the consent of two justices, or with the consent of the 
head officer of a corporation, then the execution by the 
churchwardens and overseers, and the allowance of the jus- 
tices, or of the head-officer, must be shewn in the same 
manner as in the case of an ordinary parish binding. (3) 
▼. In tbebittd- In the case of a binding under the stat. 28 Geo. 3. c. 48^. 
ing of cbim- ^hich enables the churchwardens and overseers of any parish 
ney-8 . P • ^j. place, and the overseers of any township or village, with 

the consent of two justices, to bind out boys, under certain 
circumstances, as apprentices tp chimney-sweepers, the exe- 
cution of the deed by the parish-officers, or overseers of 
the township, (4) together with the allowance of the justices, 
must be proved in the same manner as stated under the 
former head. 

And if the binding is with the consent of the parent of the 
boy, the consent of the parent must be in some way or other 
proved. 

These are all the proofs necessary to be adduced by the 
party that wishes to put in evidence the deed of appren- 
ticeship. The contents of the deed will speak for them- 
selves. If there be any thing omitted which ought to have 
been stated, or any thing stated which vitiates the deed, it 
will be for the opposite party to take advantage of any such 
fault or omission. 



(1) Part I. page 50. (2) Must it be the whole, or is a. majority sufficient ? 

(3) Part I. page 45. (4) The whole, or a majority ? 
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1 Will state very shortly the objections, at least the principal of the objec- 
ones5 which render deeds of apprenticeship insufficient for the p^ons which 
purpose for which they were intended. indentiTre of 

Besides the objection arising from the want of a stamp, or apprentice- 
thense of an improper stamp, for the regulations respecting ?j^'P- 
which, I must rfefer to the Cnapter on Apprenticeship ; per"tampf 
which objection, varying according to the subject-matter. Terms not 
may arise in any of the modes of binding before enumerated : creating an 
besides, also, any objection from the wording of the inatru- apprentice- 
ment, that it does not, in its terms, sufficiently constitute an 
apprenticeship : (1) besides, objections of this nature, which Which two ob- 
may occur in every species of binding, there arise, sometimes, {^^*ali* bmd^ 
in the case of an apprentice binding himself^ these which ings. 
follow :— - 

First, some part of the premium may have been paid, or Objections in 
some part of the expence of the binding defrayed, out of the b^nd'n****him- 
ftinds of a parish. If the party who wishes to impugn the self, 
settlement, prove the fact to be so, and the binding took 
place after the 1st October, 1816, then the binding is 
an insufficient one, not having been sanctioned by two 
justices. (2) 

Next, the full sum of money, or the value of that which 
in lieu of money is received or contracted for, may not have 
been inserted in words at full length in the indenture. Upon ' 
proof that any money, or any valuable article, which is not 
mentioned in this way in the indenture, has been received or 
contracted for, the indenture cannot be admitted in evidence. 
This is an objection arising upon the Stamp Acts, (3) but it 
muit be remembered, that it does not apply to the indenture 
of an apprentice placed out by any public charity, such inden- 
tures being exempt from all duty upon the premium. (4) 

With regard to the binding of parish apprentices, in order 
to see what objections may be urged to the framing of the 
indentures, it is necessary to look back to the requisites 
stated in the Chapter on Apprenticeship, as necessary to be 
observed in the binding of such apprentices. 

I shall follow the same order which I observed in originally 
treating of bindings of this- nature. 

And first, with respect to the binding of poor children be- Objections in 
fore the statute 56 Geo. 3. c. 139. a binding un- 

If it is proved, in the case of a binding by one styling eIL. c?4!' * 
himself chapel-warden of a chapelry, or churchwarden of a 
township or hamlet ; if in this case it is proved that such 
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(1) See Ptrt I. pagd 42. (2) Part I. page 48. 

(3) See Part I. page 37. (4) See Part I. page 39. 
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person has not been sworn either into the office of church** 
warden for the whole parish, or into that of church- 
warden, &c., of the township^ &c., which forms part of the 
parish; (1) 

Or^ if it is proved that the magistrates, who allow the bind- 
ing, did not meet together for the purpose; (2) 

Or, that neither of the magistrates is of the quorum ; (3) 
which fact can only he proved by the production of the 
commission of the peace, or perhaps by an examined copy 
of it ; 

In any one of these cases, the binding is not valid, and 
therefore no settlement can be gained under it* 
Objections ia I" order to invalidate an indenture made under the statute 
abiodin; uu- 56 Geo. 3. c. 139., the party impeaching it must prove, 
ojj^ 3 "• **• Either, that the child, at the time of the binding, had not 
attained the age of nine years ; (4) 

Or, that two justices of the county or place, in which the 
child's parish is situated, have not made the order prescribed 
by the statute ; (5) 

Or, that the parish to which the child belongs, being not 
more than forty miles from London, the child has been bound 
to a person out of the county, who lives at a greater dis- 
tance than forty miles from the child's place of abode ; (6) 

Or, that the child's parish being more than forty miles 
from London, the child was bound out of the county at a 
greater distance than forty miles, without any such speciid 
order as the statute requires ; (7) 

Or, that such special order did not state the grounds upon 
which the justices think iit to allow of a binding at that dis- 
tance ; (8) and this must be proved by the production of the 
order itself, if it can be procured ; and if not, then by evi- 
dence of its contents ; 

Or, that the overseers of the master's parish received no 
notice of the binding, or did not receive a notice until after 
the justices had allowed the binding ; (9) 

Or, that the indenture was executed by some one of the 
parties, before the two justices had signed their allow- 
ance ; (10) 

. Or, that the child having been bound to some place where 
the justices have not jurisdiction, such binding has not been 

(1) Part I. pafe 47. (2) Part I. pa^e 47. 

i3) Parti. pa|pe48. (4) Parti, pages 49, 51. 

5) P«rt 1. pae^es 49, 51. (6) Ibid. 

7) Ibid. (8) Ibid. 

9) This is doubtful, when the binding is in the same county. See Part I. p. 50« 
(10) Part I. pages 50, 51. 
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also allowed by two justices having jurisdiction in that 
place; (1) 

Or, that the justice of the county into which the child is 
bound, and who allows the indenture, is engaged in the 
same business as the master to whom the child is bound ; (2) 

Or, that the justices of the place to which the child is 
bound, signed the indenture without any notice at all having 
been given to the overseers of the master's parish, or before 
such notice was given, or without such notice having been 
proved or admitted in their presence ; (3) 

Or, it must appear upon the indenture that the order made 
by the two justices for binding the child, is not referrred 
to in the indenture by its date, and the names of the 
justices. (4) 

Upon any of these defects being made to appear, no settle- 
ment can be gained under the indenture. 

A binding to the sea- service, under the statute 2 and 3 Obiections la 
Anne, c. 6. s. 1., will be bad, Sie sJa^ser^ 

If it be proved that the boy, intended to be bound, was vice, 
not, at the time of the binding, ten years old; (5) 

Oi^, that he neither begged alms, nor was himself, nor were 
his parents, chargeable to the parish ; (6) 

Or, that the person to whom he was bound, was not 
a subject of the king, or was not either master or owner of a 
vessel; (7) 

Or, if the boy's age is not inserted in the indenture. (8) 

The binding of a boy to a chimney-sweeper will be bad. Objections in 

If it be proved that, at the time of tbe binding, he was *,,^j^ne''f ^ * 
not of the age of eight years ; (9) sweeper 

Or, that he neither begged for alms, nor was himself, nor 
were his parents, chargeable to the parish, nor did his parent 
consent to the binding ; (10) 

Or, if his age is not inserted in the indenture. (11) 

II. The binding being duly proved by the party which has Residence, 
to make out the settlement, the next point to be established ''J^J^^j'® ^ 
in evidence is this ; that the apprentice resided forty days in 
some one parish or place under the indentures. 

To prove the bare fact of passing forty nights in any one ^t ^^^] . ^ 
place, is the first step ; and the mode of proving it needs no J^jown thau^^ 

explanation. apprentice 

To prove that he resided there under the indentures, or in »l«Pj ^*^J ^^^y 
other words, that his residence was referable to the appren- "ne parUh?™* 

(1) Part I. pag^B 50, 51. (2) Ibid. (3) Jbid. 

(4) Part 1. page 51. (5} Part I. page 51. (6) Ibid. 

(7) Ibid. (8) Part I. page 52. (9) Ibid. 

(10) Ibid. (11) Ibid. ^ 
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ticeship, is a simple or a more complicated matter^ accord'- 
ing to the circumstances of the case, 
^hile serving If he served the original master during those forty days^ 
the original and his sleeping in the parish was connected with that ser- 
his*^*Iieepfng vice, (1) the proof of that fact completes the evidence re- 
there was con- quired to make out a settlement. 

nected with g^t t^e question frequently arises, whether, in point of 

e service. ^^^^^ ^j^^ apprentice has been, during the whole time, actually, 

or even constructively, serving the master. Some instances 

have been given in the Chapter on Apprenticeship, (2) to 

shew what would be considered a residence under the inden- 

Circum- tures. If any of the circumstances there mentioned, as show- 

showThatthe i^S ^^^^ ^^^ residence was not referable to the indentures ; if 

residence was any of these circumstances appear in evidence, the settlement 

witV'the^feT? is thereby defeated. These, therefore, if they exist, are the 

vice, should be facts which it belongs to the party opposing the settlement, 

broujcht for- to bring into view. 

^M^n^^ *arty^" ^^ ^^ ^'^^ ^^^ ^^® pa^'ty impeaching the settlemeyt, to prove 
Wijich party that the master was a toll-collector, if the fact be so ; or, 
should also that the parish in which the apprentice resided, was, at that 
ficaite i^ there ^^^^i ^^ during some part of that time, protected by a 
was one. certificate. 

If the settle- jf the apprentice served a second master, then the party 
upon a servTce supporting the settlement, must shew, that the service with 
with a second the second master was such a service as the law warrants, 
master, Now, in order to show that the service was such a service 

proving the ^ the law warrants, it is, in the case of parish apprentices, 
setHeincnt before the 1st of October, 1816, and of other apprentices, 
consem o7 the ^^^^ before and since, necessary to prove that the first master 
first roaster, gave a particular consent to the service with the second 

master. (3) 
Which cop- This consent may be evidenced either by word of mouth, 
sent may, in qj. ]yy gome* matter in wriiine:. By word of mouth, as where 

certain cases o ^ ^ 

be either by I tell my apprentice that he may go and serve another person, 
word of mouth whom I name, instead of myself ; (4) or where, upon finding 
or m writiuff. ^j^j^|. ^y apprentice has engaged himself to a second master, 
cons^nrby ^^ ^ express my approbation of it in such terms, as to show that 
wordofmoutb. I approve of his having done so, and that I agree to his 

continuing in that service ; (5) or where, upon another per- 
son applying to take my apprentice, I give him a character, 
for this implies apd includes a consent. (6)' Any evidence,' 

(1) See Part I. page 60. (2) Parti, pages 60—62, 

(3) Parti, page 58. 

r4) R. V. Holy Trinity in the Minories, 3 T. R. 605. 

(5) R. t^. Bradstone, 2 Bott, 434'; R. t>. Bradnich, 2Bott, 430. 

(6) R. V. St. Mary, Lamb«tb, 2 Bott, 431. 
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in short, direct or presumptive, which satisfies a reasonable 
mind that a particular consent was given by the first 
master, is sufficient for the purpose of proving such 
consent. 

When the consent is evidenced by matter in writing, that If the copsent 
writing, being duly stamped, (1) must be authenticated in the J^^^ ^Jlth^ 
same manner as other instruments in writing. (2) must be 

If the writing is not stamped, it cannot be received in evi- stamped and 
dence; and if it cannot be received in evidence, the consent, ifnotstomped, 
in that case, cannot be proved at all. (3) If, indeed, there it cannot be 
was, subsequently to the written document, a consent given admitted in 
by word of mouth exactly to the same eflfect, the question 
occurs, how far this can be considered a clear independent 
agreement, such only being allowed to destroy the eiFect of 
a prior written agreement ; (4) and this is a question which 
I cannot presume to decide. 

In the case of a parish apprentice, who, since the 1st of To show the 
October, 1816, is assignable only in the particular mode service of a 
before pointed out, (5) in order to prove, on his part, a legal uce with a «e* 
service with a second master, it is necessary to produce cond master, 
the writingwhich contains the assignment, if it can be pro- "gig^the^il 
duced, (6) and to authenticate it, by proving the assign- ten ' assi^* 
ment to be the act of the master, and by proving the consent me^t must be 
of the two justices who sanction the assigment. (7) ^"*^* * 

If the assignment cannot be produced, then oral evidence If itcannot-be 
may be given of its contents. (8) ?o?*^"cyuience 

The transfer of the apprentice being proved, it remains to may be given 
be seen, whether the service with the second master can be of its contents, 
considered a continuation of the apprenticeship, to which 
he was originally bound, and whether the residence, while 
he is serving the second master, is a residence referable to 
the indentures. 

The rule upon this subject has been stated in the Chapter 
on Apprenticeship, (9) and some examples and illustrations 
of the rule were also there given. (10) From what was laid 
down in that place, we may gather, that any circumstances, 
which shew the service with the second master to be essen- 
tially different from that contemplated by the indentures, 
are sufficient to prove that the apprenticeship vi^as not con- 
tinued. 

If the second master make a contract with the apprentice. Objections 

(1) See Part I. page 58. (2) See page 111. 

(3) R. V. St. Paul's, Bedford, 6 T. R. 452. (4) See page 112. 
(5) Part I. page 59, (6) See page HI. 

(7) Part I. page 59. (8) See page 113. 

(9) Parti, page 52, (10) Parti, pages 52— 57. 
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which may he by which he hires him at specified wages^ for a year, or any 
made to this other period of time; (1) 

se^^master Indeed, if the second master make any agreement with 
the apprentice, which is inconsistent with the indentures*; 

Or, if the trade of the second master is different from that 
of the first, and it was the object of the binding that the ap- 
prentice should learn the trade of the first master. (2) 

In any one of these cases, and in others of a similar na- 
ture which may occur, the service is not a continuation of the 
apprenticeship, 
and which it Besides any such facts as I have been just instancing, 
lies with the ^^hich it lies perhaps rather with the party opposing the set- 
ty to malce. tlement to bring to light, and the mode of proving which is 
sufficiently obvious, that party may also, in order to disprove 
a settlement in the parish of the second master, show any 
circumstance of the nature pointed out in considering the 
service with the first master. (3) 
If the settle- If the apprentice is in the service of a third master, it is 
roent depends necessary to prove the transfer from the second master, who 

iiDon a service ■ 

With a third now stands, in every respect, in the situation of the first. (4) 

master, &c. The continuation of the apprenticeship, and a residence 
Ue^^etUe- '^f^rable to the indentures, must also, in like manner, ap- 

ment must aU pear. 

so show the If there are other masters to whom the apprentice is 
aecoud ^mas« transferred, the proofs are at each step the same, 
ter^ &c. 




CHAP. IIL 

On tlie Proofs of a Settlement by Renting a Tenement, 

The subject of evidence relating to a settlement by rent- 
ing, naturally divides itself into three parts : 

First, must be considered what evidence is required to 
prove a settlement by renting before the statute 59 Geo. S. 
c. 50., that is to say, before the 2cl of July, 1819. 

Secondly, what evidence is necessary to prove a settle- 
ment from that day, until the 22d of June, 1825, or before 
the statute 6 Geo. 4. c. 57* 

Thirdly, what evidence must be adduced to establish a 
settlement under this latter statute. 



{ 



1) R. V, Whitchurch, 1 B. and C. 574. (2) Part I. pa^e 52. 

3) Page 142. (4) Page 1412, &c. 
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I. To prove a settlement by renting a tenement before the ^J *^^i^'°°^! 
2dof June^ 1819, the following points must be established in by renting be- 
evidence : i. That the subject-matter of the renting was a fore 2d June, 
tenement ; ii. That the person who took and occupied the ^®*^* 
tenement, took and occupied in the capacity of tenant; 
III. That the yearly value of the tenement, at the time of 
his coming to settle upon it, was 102.; iv. That he resided 
for forty days in a parish which contained some part of the 
tenement. 

I. In order to prove that the subject-matter of the renting i. It must b« 
is a tenement, it is only necessary to show of what it really ff°^5w ^*^ 
consists, by means of some witnesses acquainted with it, or taken ^ a 
by proof of the deed or agreement, if any, which contains a tenement, 
description of it, and thus to make it appear that it comes 
within the legal meaning and definition of a tenement. (1) 

In the case of buildings, a difficulty may sometimes arise 
upon the question whether they are fixed to the ground or 
not If they are not affixed to the land in some way; they 
do not savour of the realty, atid are therefore not to be 
regarded as tenements. If, for instance, a wind-mill be 
proved to be merely laid upon brick pillars, without being 
attached to them, it is no tenement, but a mere chattel. (2) 

il. The 'next point is to prove a taking and occupying in n. that there 
the character of tenant. ^w » taking 

It i8.nece«8ary here to bear in mind what was formerly ^"^^f^ 
laid down (3) as a qualification of the tenancy; namely, 
that it must be an original taking in the capacity of tenant ; 
an original taking either as lessee or sub-lessee. It must thatis,asle8« 
not appear that the occupier came to the tenement as f^ ®' f"**" 

'^^ , PI TO % t lessee.and not 

assignee or purchaser of the term. It he appear to have as assignee of 

taken in one or other of these capacities, he may possibly in the term. 

another way be entitled to a settlement by virtue of such 

estate ; (4) but no settlement can thereby be gained under 

this head of renting a tenement. The assignee or purchaser 

of a term does not rent a tenement in the sense of the 

8t8n;utes relating to this subject. 

The case then being supposed to be clear of this objec- 
tion^ we are to see by what means a tenancy, or an occupation 
as tenant, may be proved. 

There are three modes by which, in all cases, a tenancy of the modes 
may be proved; to which may be added a fourth, applicable of proving a 
only to those cases in which the person is dead for whom ^^"^^y* 
a settlement is claimed. A tenancy, may be proved, 

. (1) See Part I. p. 65. (2) R. v, Londonthorpe, 6 T. R. 377. 

(3) Part I. p. 67. (4) Part I. p. 94. 

L 
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A ^»*»«y First, by means of the cootrsct between the pMties, ac- 
5^^^ companied by proof of oceupation ; 

Secondly, by proving such occupation, and also payment 
of rent | 

Thirdly, by establishing the fact of occupation, aod by 
proving who was the landlord or owner of the tenement ; 

And, fourthly, where the occupier is dead, by proof of 

possession on his part, and of declarations made by him, 

when in possession, to show on what terms he held. 

First, by proof !• With regard to the first mode of proof, that by means 

of ihe con- of the eontract itself, accompanied by evidence of oocupa* 

o^patloni* tion ; it need only be observed, that, as to the agreement, 

if it was in writmgor under seal, it must be proved accord- 
ing to the rules formerly laid down ; (1) if it was by parol, 
it may be proved by any one who was present when it was 
made ; and that, as to the occupation, it may, in like manner, 
be established by any one cognizant of the fact. 
or, secondly, 2. Another mode of proving a tenancy, is by establishing, 
occupation ^^ *• before, the fact of occupation, and by also showing a 
and payment payment of rent. Such evidence establishes a primd fame 
of rent; tenancy in all cases, even in those where there has been 

a lease between the parties. (2) With regard to the mode 
of proving a payment, I shall more particularly state that in 
another place. (3) 
or, thirdly, by 8. A pTtmd fade case is also made out by- proving oceu- 
proof of occu- pation as before, and by simply showing who was the land^ 
showing ° who lord or owncr of the thhig held. For, suppose that B« is 
was tbe land* proved to have occupied a tenement, of which A. was land-* 
Ibr^it'^wiir^be ^^^^ ^^ owner, he must, under these circumstances, be 
pKsumed that taken to be A.'s original tenant, and no presumption will 
the occupier be raised in favour of his being an assignee of a terra* For, 
JnaUcssee,"" "* order to support sueh a presumption, it will be necessary 

to intend three things ; first, that A. made a lease to a thifd 

person ; second, that B. came in under that person ; thirds 

that B. came in, not as sub^lessee, but as assignee of the 

term. Will the law put such a construction or raise sueh a 

presumption on B.^s oceupation ? Is* it not, pn the other 

hand, a more simple and natural inference, to draw from 

such a state of facts, that B. is in possession of the tene* 

ment in the character of original tenant to A. ? 

an4 with the It will also be presumed, upon this state of facts, 

fand?ord ^or^* ***^ ®'» ^^® occupier, was in with the. landlord's ass^l. 

owner : Otherwise the presumption must be, either that he was a 



f (1) Pages 111,135. 

I ( ■ - ^ -- - — • ' 



2) R. V. Holy Triaity, HaU, 1 Msnn. m^ R* 444 ; and see Doe e. Ssmu)el» 5 £ip. 173, 
(3) Page 162. 
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tivspnsw, or that he oecopied in some partienkr ehameter, 
89 in that of heiliff or sen^ant ; neither of which caeei wiU 
in law he presomed without some proof. 

4. If the occtipier of the tenement is deail^ then an addi-' and, fourthly, 
tlona) mode tA promg a tenaney n open to the party that |g**'a\wl?'*by 
seeks to establish the aettlemcnt. Por^ in this ease, the fact proving his oc- 
of a possession od his part being first proved, any declara- cupation, and 
tions which he may have made, when in possession, that ^eiocf his de- 
tend to show in what manner or on what terras he occupied^ clarations as 
may be eiven in evidence* For when possession is onee ^ ***? . Jf'"*f 

^ ^ X . » . t 1. '^ r ^t^ ^ on which he 

proved, the presumption bemg that he was owner of the fee, y^^\^^ 
any declaration which verves^ to show that he was not seised 
in fee, is it declaration made against and in diminuti«m of 
that interest which the law attaches to* the possession. 

There being, then, a primd/ade case made oift on the part Of the proofs 
of those who wish to estadblish the settlement, it maybe met ^JT^'^]^^^' 

. . • X t f t» • % • \ •ma- •"^ taeie case 

on the other side by proof of any drcumstances which eitber of tenaucy 
directly overthrow it, or render further evidence necessary to may be rebut- 
support ic ^^» 

It may be proved, for instance, that the occupation was 
againai the consent of the landlord, or owner ; 

Or that it was an occupation of premisee in the capacity 
of bailiff or servant to the owner or kssee of the property, 
an oeeupaticn only for the better and more convenient per- 
fonaance of his service ; (1) 

Or that the enjoyment which he bad of the supposed 
tenement was only a privilege allowed him in respect of 
someAing ebe, which was the principal thing ; (2) 

By any of which circumstaaeea being made to appear, 
the title to a settlement is at once destroyed^ 

Again, it may be proved that no rent was ever in fact 
paid* This will call upon the first party to show a direct 
and positive assent of the landlord to the occupier's pos- 
session* }f that assent is not sbovn», there are then no 
facts whatever which directly prove a tenancy, and none 
frnm which a tenancy can be inferred* 

To pfove the assent of the hmdlord, any circumstance 
may be adduced which showa that he recognised the occo- 
patioii, and that he did not treat the occupier as a tres- 
passer. 

Again, .if it be made to appear that the peraout whose if the party 
settlement is the object of proof, was not the original taker, was not the 
but that he occupied under one who was the original taker, hJ * "u^t \^ 
the ^pM«tioa occura whether any farther proof is necessary praved to ttare 



^wp**" 



(1) Part I. p. W. (a) PwtLp.«8. 
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been sub-les* Jn ordef to prove that he occupied as sub-lessee and not as 
*^* assignee. Now such further proof does appear to be neces- 

sary, and for this reason. The first tenant having had, we 
will suppose, a lease for life or a term of years, there are no 
better grounds to presuqie that the second occupier was a 
flub-lessee, than there are to presume that he was assignee of 
the lease or term* There being then no ground for leaning 
to one presumption rather than to the other, (1) and since, as 
assignee, he could not gain a settlement in this way, it seems 
neeessary for the party maintaining the settlement to prove 
that state of facts which would entitle the occupier to a set- 
tlement; that is, to prove him a sub-lessee. . 

Now he is sub-lessee, if the first tenant has leased a less 

interest, or an estate of shorter duration, than his own ; if, 

for instance, having a lease for his own life, he has leased an 

estate for the life of the sub-lessee, for this interest^ is, as 

regards the first tenant, a less interest than an estate for his 

own life ; or if, having a term of seven years, he has let to the 

second occupier the whole or any part of the tenement for 

six year9. 

An under- There are three ways of proving an under-lease of this 

le^^e^how nature; first, by means of the agreement by which the 

^^^ • under-lease was granted, whether by deed or other writing, 

or by word of mouth ; which agreement must be proved in 

the usual manner; (2) secondly, by proof of an occupation 

^ by the first tenant, subsequent to an occupation by the 

second tenant, and before the end of the original term; for 
this subsequent occupation negatives the. idea of an assign- 
ment, and is reconcilable only with the supposition of an 
under-lease ; thirdly, by proof of payment of rent to the 
first tenant by the second ; for then the first tenant is land- 
lord to the second. 
Of the proof of III. The next step is to prove that the yearly value of the 
yearly value, tenement, at the time of the occupier's coming to settle upon 

it, was 10/* 

Bearing in mind the time to which such value must refer, 
namely, the time of coming to settle upon the tenement ;(3) 
which time is, in the case of a tenancy from year to year, at 
the beginning of every succeeding year. (4) Bearing this in 
mind, and recollecting that a tenancy by several, either as 
joint-tenants, or as tenants in common, is a. sufficient 



(1) If A., the tenant, quits the premises, and upon his quitting, B. takes possession, 
and no other fact appears, such as payment of rent by B. to A., B. may be presumed to 
have come in as tutignee of A. Doe v/Miirless, 6 M. and S. 110 ; Doe v, Williams. 6 B» 
and C. 41. (2) Pages 111,135. (3) Part I.. p. 71. (4) Ibid. 
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tenancy^ if the value *of each tenant's share is sufficient : (1) 
recollecting, too, that a person renting a tenement of the 
proper value does not lose his settlement by letting off part 
to under tenants : (2) it will then only remain for the party 
affirming the settlement to give reasonable evidence of the 
yearly value of the tenement ; which yearly value has before 
been explained to mean the value of the tenement if let by 
the year. (3) 

In order to prove the value of the tenement, either com- Tberaluemty 
petent persons may be called to state what^ in their opinion^ ^ proved ci- 
the tenement was at the time worth, if let by the year: of* com^lteSt 

Or, by way of making out a primd facie case, the rent persons ; 
may be given in evidence. And if it be a yearly rent, and y* .•* ^F^^ 
there be no fraud in the case, it is a very fair criterion of the "m^Su^^ th« 
value. rent. 

If the tenement was taken for a shorter period than a 
year^ as, for instance, if it was a monthly or weekly taking, 
then the monthly ^ weekly rent does not afford such con- 
clusive evidence of the yearly value, although the amount 
for twelve months, or fifty- two weeks, be, in fact, equal to 101. 

Suppose now a tenement let at four shillings a week* This 
rent, taking the year rounds amounts to 102. 8tf. But it 
would probably require further evidence to satisfy magistrates 
that this was the value of the tenement if let by the year. 

If the aggregate of the weekly rents for the whole year 
exceed 102. by any considerable sum, the evidence will in- 
crease in force, in proportion to that excess ; and it will then 
be for the discretion and judgment of magistrates to deter- 
mine whether the evidence afforded by the weekly rents is^ 
without additional proofs^ sufficient to satisfy them as to the 
yearly value. 

If evidence of the yearly value be afforded by means of 
competent persons^ it will be for the opposite party to 
impugn their evidence by the testimony of persons who make 
a lower estimate of the value. 

If evidence of the yearly value be afforded through the 
medium of a yearly rent^ I do not see how the effect, of this 
evidence can be destroyed, except by showing some fraud in 
the transaction. 

If the yearly value is to be a conclusion drawn from the 
aggregate of rents reserved at shorter periods of time^ the 
oppoMte party may give evidence of the actual value, and 
thus demonstrate the conclusion to be an unsound one. 

IV. The last point to be established in evidence is, that Of the proof of 

(1) Part I, p. 66, (2) lUd. (3) P|unl.p.70. 
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residence for the penion who rented the tenement reeided for forty days in 

parishr^'^ * a parish which contains some part of the tenement. The 

proof of which residence may be afforded by the person 

himself, or by any other person who is acquainted with the 

fact. 

Of the proofs IL With respect to the evidence required to make out a 

menfb 'rent- ••^^l®^*^' •^"^^ **** 2nd June 1819, that is to say, a settle* 
ing^fromlnd ment under the statute 59 Geo* 3. c. 50., there are these 
of June 1810, several points to be established : i» That the tenement in 
to^22ad June qu^tio^ \i^ in qh^ parish, and that it consists of a distinct 

and separate dwelling-house or building, or of land, or of 

both ; II. That the tenement, or each of the parcels which 

compose it, was hired by the party for a year, at the rent of 

102, in all; iii. That the party had the tenement^ or all 

the parcels composing it, for a whole year ; and, if the tene» 

ment consisted of land, that he had it in his own occupation 

for that period of time ; iv» That he paid a year's rent for the 

tenement, or for the ptreels composing it; \* That he 

resided forty days in the parish which contains the tenement. 

I. It must be 1. It IS first to be proved that the tenement lies in one 

thS' tenei^nt P*"* J ^^ *** '^ Consists of 4 distinct and separate dwell- 

wu aU in one ing<-house or buildingi or of landi or of both* 

parish. As for the situation ol the tenement, that may be proved 

by any person acquainted with the paiish, imd with the 

tenement in question. 

If it is aques- If indeed the bounds of the parish be in dispute between 

the^ t^cment ^^^ pwrties, recourse must then b^ had to. one or more of 

is all in one thosc proofs jwhich tend to determine questions of this nature. 

psrisb, then The bounds of a parish may be ascertained by means 

the parish ^^ jwoofs derived from one or more perambulations j which 

mustbeascer- perambulations must be proved by some person who was 

^w^* be P^^'^'^^' ^^ ^^^® pe^ambul&^ons^ ill i^rder to endtle 

done either by them to any weight, should havie been maide either jointly 

proof of per- With the parishioners of that neighbouring parish which lie^ 

ambulations ; q^ ^j^g gj jg jj^ dispute, or at least they should have been 

made under the authority of some act of parliam^u 

or by proving Or the bounds mfey be proved by means, of paroehial 

fj^f^hiS^ ^^«^^ exercised within them, such as the taking of tithes^ 

rights within the levying and payment of parish rates. 

wV eWdencr ^* **'^.'y* heiarsay evidence> of evidence of repitfation, may 

of r^vjteiionr ^ called in. The declarations of old persons- deceased, the 

declarations especially of owners or oecupiers of the disputed 

territcMry, may be adduced to stow what has been the pi«vail* 

ing opinion in the parish for many years, and what hks been 

the opinion of those who, living upon the very apot^ and hav* 

.ing no particular interest to bind them to the one parish 
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tAthet than the other, are likely to afford evidence the most ^^ n>u9t be 
valuable in point of knowledge, and the most unexceptionable tenement con- 
on the- score of interest* sisted either 

The situation of the tenement being proved, the nature of ?^ljP** ^^ ®^ 

It must next be shown. And this question, when it is one of both ^' and 

of mere sense or eye-sight, is, of course, free ftom all difficulty, that the buiid- 

Somethnes however, as in cases of burglary, when the ques- ioffwasagepa- 

tion Arises upon a dwelling, whether it be a distinct dwelling* tTnct buildiog! 
house or not, it is not of such easy solution* A definition 
was in another place given of a separate and distinct dwell- 
ing-house, and of a separate and distinct building. (1) The 
terms and particulars of this d^nition must be adverted to 
in order to determine whether any particular tenement is, 
in point of law, to be considered as such a dwelling-house 
or such a building as is specified in this statute. 

II. It is next to be proved that the party hired the tene* ti. It most ht 

ment for a year at the rent of 10/. at least. tSr wt bi^ 

The foeftt evidence of the hiring is the agreement between the^teneneflt 

the leMor and lessee. st the rent of 

If this agreement is by deed or other writing, the deed or T^'ig**^ ***\, 

writing must, if possiUe^ be produced. If it cannot be proved^eitfaer 

produced, then secondary evidence may be given of its extiresgly by 

contents. (2) Uwe Vwrit! 

' If the agreement was by word of mouth, then the usual ten agreement 
proofs sho^d be adduced in order to make out an oral ^' ^^^^^ ^^ 
agreemmt. (3) ^J-^\ no writ* 

It may happen that there are no direct means of poving tenamement 
an agreement between the lessor and lessee. In this case ^^en V pr^^ 
recowrse must be had to such evidence as leads to the con- agrMment^ 
fllusion that hJiond fide hitmg, though it cannot be expressly Or it oiajr be 
poved, did in foct take place, and that it wis such as to ^\PJ^ ^'^^ 
Mtisfy the conditions of the statute. ^ ^ ^' 

. Suppose that it can be proved that A. was the landlord of by proving an 
the pf«mise% that B; occupied them for a yew, and paid a occupation for 
year's rent amountittg to IQL Now from these facts, it may rbe^^payment 
foe inferred tiiat the premises were hired agreeably to the of 'a year's 
terms of the statute* '^°^- 

If the tenement consists of different parcels, hired of 
<difiiefent landlords^ or at different times, the same prooft, 
¥^ich were made use of in case of a sing^ hiring, must now 
be applied to each of the several hirings. 

iit» It is ne%t XA foe proved that the tenement was^ accord- m. It must be 
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1) Part I. page 75. (2) Pa^^a 111, 135* 

3) Page IIU 
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pro^e** *!»•* ingto the nature of it, either held or occupied for a whole 

or* ^Jupied y^^ ^y *® p*^*^y ^^° ^"^^ *^- 

for a year. This is a matter which, observing what was stated with 

respect to the different mode of enjoyment, which is by this 
statute made to vary according as the tenement consists of 
house, or of land, (1) we shall find to be clear of all diffi- 
culty, and reduced to a simple matter of fact, which depends 
for its proof upon the testimony of any one who can speak 
from his own personal knowledge of it. 
IV. It must be IV. It is also to be proved that the party having the 
proved ^^*>*' tenement, paid a whole year's rent for it. 
ycar's^rcnt. * ^^ payment of rent may be proved by the lessor or les- 
This paymeDt see, or any other person present when it was made ; and if 
may be proved ^y^^ lessor is dead, or if his asrent who received the rent i» 

bv &I1V witness 

to the fact, or dead, then by any receipt which may have been given for 

by a receipt, if the rent. 

Ws wot U ^^ payment in law, if such will satisfy the act of parlia- 

dead. ment, (2) must be founded upon proof of those facts which 

If no actual the law considers as equivalent to payment; that is, it must 

n2de?°*th^rc ^ founded upon proof of a legal tender of the debt or sum 

must be proof due, made at the proper place and time. 

of a legal ten- pfg^ ^ i^g^j tender is of two kinds. It may be either an 

A legal tender actual tender, or a constructive tender. 

is of two kinds. An actual tender of a debt, or given sum, is an absolute 

**^i"f^ ,. •"*^ unconditional oflFer, which a debtor makes to his creditor, of 

constructive. , r . . ' , . , . '. 

definition of that given sum ; such given sum, or a larger sum, consistmg 
an actual ten- of such parts that the given sum- can be separated from it, 
*'"• . , being actually produced and laH before the creditor. 

coi»truc^vcf * ^ constructive tender of a debt or given sum, is an oifer 
tender. which the debtor makes to his creditor, of that given sum, 

which the debtor either declares he has with him and is 
ready to produce, or which he produces in Bank of England 
notes, or provincial notes, or which he produces by means 
of a larger sum of money and asks for change, or to the pay- 
ment of which sum, being produced in money, he annexes 
some condition; (3) the creditor, by some express declaration 
or act tantamount to it, dispensing with such production of 
money when offered to be made, and absolutely refusing in 
the other cases, without objecting to the informality or to 
the condition, absolutely refusing, I say^ to receive the sum 
whieh the debtor wishes and designs to pay. 

If a legal tender of either sort be proved by some person 
who was present when it was made, or by the les^e who 



(1) See part I. p. 76. , (2) See Part I, page Td. 

(3) Read v. Goldring, 2 M. and S. 86. 
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made it, and if it be proved to have been made at the proper 
time and place, (1) it may perhaps supply the waiit of an 
actual payment. 

V. It is in the last place to be proved, that the party having ^' I* »««* ^ 
the tenement, resided forty days in the parish which contains thc^ party ^rc- 
the tenement. The proof of this needs no explanation. sided fortydavs 

III. With regard to the evidence required to make out a JJ^^Hf parish, 
settlement under the statute 6 Geo. 4. c. 57-, that is to say, of a* settle! 
since the 22d of June 1S25, it is necessary to prove, i. the ment by rent- 
situation and nature of the tenement as in the former V^^^'^Ss^** 
case; (2) ii. the hiring of the tenement, which, in this case^ 
as it seems, must be taken under one hiring^ (3) in. an 
occupation under the yearly hiring; (4) iv. the payment of 
the year's rent; (5) v. a residence of forty days in the 
parish. 



CHAP. IV. 

On tiie Proofi of a Settlement by Payment of Rates. 

Thb subject of a settlement by Eating, has been divided Division of the 
into two principal parts. First was considered a settlement «*il>ject. 
gained by being rated and paying rates in respect of a tene* 
ment ; whichlsonsideration was two-fold, consisting, first, of 
a rating under the stat- 3 W. and M. c. 11. -s. 6., and 
secondly, of a rating under the stat. 35 Geo. 3. c. 101 • s. 4. (6) 
Next was considered a settlement gained by being rated and 
paying rates in general, and not in respect of a tenement; 
which mode of gaining a settlement still subsists, by force of 
the statute of William and Marj^ (7) 

Following then the division formerly made, I shaU> first, 
remark upon evidence as it relates to a settlement tio be 
gained by being rated, and paying rates in respect of a tene- 
ment from the third year of William and Mary, to the 22d 
June 1795. 

Secondly, I shall mention such evidence as is necessary to 



(1) See Part I. page 7S. (2) Page 150. 

(3) Part I. page 77. (4) Ibid. 

(5) Ibid. (6) Part I. page 78, &c. 

(7) Put I. page 82. 
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nudto out h MtUement by mtihg from the 22d of Jutte 
1796) till the 22d of June 1825^ the tittm at which this head 
of settlement seems to have been abolished. 

Lastly, 1 shall state th« means by which a settlement is to 

be established in virtue of a mating in general, and not in 

respect of a tenement. 

I. Of th« L From the Srd year of William and Mary to the 23nd of 

pnioftof asst- jyn^ 1795^ jn order to make out a settlement by ratings the 

iiVl^fora tiie foUowing evidttiee is necessary* 

22Da June It must be proved, fint, that the person, whose settlement 

1795. i, xht subject of inquiry, was either actually or constructively 

rated in respect of his tenement* 
Secondly, that he paid the rate* 
Thirdly, that he resided in die parish for the space of 

forty days after the time when he paid it. 
To prove tbe I* In order to prove the rating, the rate itself must, if 
ratines. the rate possible, be produced. If it belongs to the opposite party, 
*ibie^**be'pro" ^^^^ notice should be given So them to produce it. Upon 
dticed. their not producing it, or upon proof of its destruction or 

loss, then secondary evidence may be given of its contents. 

Whether pro- Whether the rate be or be not produced, some evidence 

duced or not, must be given for the purpose of authenticating it ; unless 

unletsthe indeed it be proved to be in the possession of the opposite 
noii'DroQuc- ^ *» 

lion be the act party, aild they, having bad notice, refuse tb produce it* For 
of the opposite in this case the rate seems to stand on the same ground as 
ET^^aa^etltu * ^^^ ^^ written docoment in similar eircttmstanees. (I) 
cated. In all other cases it muit be duly autheatiealed, the best 

proof of which authentication is afforded by evidence of the 

hand-^writttig of the justices who alkiw iu 
If it cannot be if the noe Cannot be produced, then recourse must be had 
?^a^***'eti- to secondary evidence* 

dence may%e ^o^ ^Y <^t. 1 7 Oeo. 2. e% 3, «« 2., the chttrcbwardms 
. riven. and ovcTseers are to give to the inhabt^mts of the parish 

undcr^stoTi? ''^P*** of <^^ 5rate on demand* If any such copy is produaed 
Geo. 2. c. 3. as secondary evidence, and piwed to faav« been given by the 
8.2., is offered parfeh offiders,it seems to be evMenee of ths rate, without 
need nT be ^^^ proved to be ait eieaitiined copy, because the parish 
proved to be offlceia have authority to give euch coplee. Any other copy 
an examined nm^t be proved to be in examined eopy, tiiac is, to haw 
If no copy can ^^^^ compared with the original rate, 
be produced, No copy bring produced, and none belhgehowa to enist 

a^nce^'SL/ be ^^^'^ *^ knowledge of the party proving the rate» oral 

evidence may be given of its contents. 



(I) Page 113. 
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When the rate, in whatever way it may bt provted) is <moa fi^^^^ o' ^^^ 
Jbefore us^ it then only remains to be seen whether in lie {f ^tli« 
terms it applies to the person whose settlement is in question* Mrty is rstei 
Jf it refers to that* person by naming him) the only question ■■^ ^'^^ ^ 
diat can arise is as to his identity; which must be proved brs"klentity^ 
by some one who is lAle to afiirm that the person, whose to be proved. 
settlement is now in dispute, was the very person that oeeu- 
pied the tenement on whieh the assessment was made. This 
identity can, of course, be most easily proved by the party 
himself. 

If the rate does not refer to that person by name, it must if he is not 
be shown by distinct evidence that he was the person con- ^^^ ^^ ^^^ 
templiU;ed by the parish oftcers in rating the tenement of l^t"^"shovr 
which he was possessed, lliere are, in this case, two points that he was 
to be established. The first is, that he occupied the tenc- ^jJJ^ "JT 
inent at the time when the rate was made. The second> rated ; 
that the fact of his occupation at that time was known to by proWng^ 
the parish officers. J^f ^r" 

Thus it happens that the question. Whether the occupier and ^iu h!k 
was reaUy and eff^etually fated or no^ although a question of occupniion 
law^ oaniiot always be determined without the aid of eKtrin«> ^^^ MH&h 
eic evidence. As, for instance, if the assessment be upon ottcers. 
J* S. or the tenant of Black-acre. (1) Here it is neces- lostancei of 
sary to prove that J. S. was the landlord, and that the not in the par* 
person whose setttement is in question, and vthoxn we will ty't oira 
«aU A,, was the tenimt. ^•*«* 

Again^ if,.as in the instance formerly given, (2) the assess* 
meat runs thus : ^^ Ijate Lowbridge's house," Lowbridge 
Jbeing the name of a former oooupier $ in this case it is neees* 
sary to prove that the occupation of A^, at^ time when the 
rate was made, was a fact known to the parish. 

And suppose that the rate is upon J. S., a former occupier, 
who is dead. In this^ ease it must be shown that the parish 
officers knew that J. S. was dead at the time when they made 
the rate, and that A. was, at that time, in the occupation of 
the premises. (3) 

Facts of this nature, when tfecessary, being proved in 
order to clear up ambiguities, it is then a pure question of 
law whether the occupier was or was not virtually compre- 
hended in the assessment. 

fi. The next point to be estabtidiedte the payment df the ^^ ^i^^ _^ 
late* ofpayuMuik 

Whether a payment mutt ii^lually be prated, or wh^et whether a 
it will be presumed, until the contrary be ^hown, seems to be payment mugt 



■ I » ant 11* I'l • I -* ^-^^—Mi^jt^-j ^ ■ 

(1) Part h fNiee 79* <2) Part I. ps^ 6». ] t^) Ibid. 
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^'VL^K^* ^ a question of some doubt. On the one hand, it may be 
Bumedwitfout deemed to be the duty of parish officers to raise these levies, 
pcoof, is a and it may therefore be thought proper to presume that they 
do*br^^ collected the whole amount of them. On the other hand, 

it might happen that a party who was not a settled inhabitant, 
and who was likely to become chargeable to Ihe parish, had 
been inadvertently included in the rate. Under these cir- 
cumstances, it is probable that payment of the ratenvould 
not be exacted. And, perhaps, if any single case can be 
supposed in which payment would not be demanded, it is too 
much to presume generally that it was demanded in all. 

As to what in law is to be considered a payment, (1) and 
as to the time when that payment should be made, (2) these 
several matters have been already considered. 
Of theproofof HI* The third point to be proved, namely, that the person 
residMice. . rated resided forty days in the parish after the time when 
he paid the rate (3), is a matter of direct and simple 
proof. 

II. Ofthe II. In order to establish a settlement by rating from-the 
SSSlVi iS 22nd of June 1795, to the 22nd of June 1825, all the proofs 
rating, from required in the former case are necessary ; and in addition*to 
179? to 22nd ^^^^ proofs, it must also be shown that the tenement in 
June 1825. respect of which the party is rated, was of the yearly value 

of 102. at the time the rate was made. (4) 

III. Ofthe III; In order to make out a settlement by rating in any 
tiemeiit * *hy ^^^^^ respect except in ^respect of a tenement, i. The rate 
ratinip in fpe- or assessment, ii. The payment of the sum assessed, 

fOT'*^k*°tene* *"*'* "'' "^^ residence of the person assessed must be 
nieat. * severally proved in the manner pointed out in the first 

division of this chapter. 



CHAP. V. 

« 

On the Proofs of a Settlement by Estate. 

^V^ulS^nt . Thbre are only two main propositions to be made out 

by eetaie. 1" proof, in order to establish a settlement by estate ; first, 

a title to such an estate as will confer a settlement ; secohd. 
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See pa«e 15?. (2) Part I. page 79. 

See Part I. pa^ 81. (4J See pajes 81, 149. 
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a residenee for forty days in a parish which contains some 
part of the estate. 

I. To prove a right to such an estate as, according to the A tight must 
rules laid down in the Chapter on Settlement by Estate, J^^h^M wtaS 
is sufficient in quantity and quality to confer a settlement. as will girt a 

In general, it is a principle of law, that if a party is shown settlement. 
to be in possession of lands or tenements, that possession fession^^aUrae 
draws after it the presumption that the party is seised in is not suffi- 
fee. If now a seisin in fee did, in all cases where the party cient; for, 
is in possession, confer a settlement, then, such proof of pos- Juch° proof "a 
session would be sufficient to make out the first of the two seisin in fea 
propositions above stated; and further proof would be re- *' ^J^ P"*- 
quired in those cases only where the party's title does not ' 

consist of, or is not accompanied by, possession. 

But, as even a seisin in fee does not universally bestow a yet the seisin 
settlement, for the estate of which the possessor is seised ^^^ ^^ *° 
may be an estate purchased for a sum less than 30/., as, I say, chased for less 
this qualification is attached to the principle of common thanSOf. 
law, and so far limits its operation, it seems doubtful whe- 
ther proof of possession does, in any case, afford a good primd 
fade evidence of a title to such an estate as is required for 
the purpose of gaining a settlement. There seems to be no 
reason for presuming that the party certainly came to the 
estate by some means other than a money purchase, pr that 
he certainly gave, if he was a purchaser, the full sum of 3()/« 
for the estate. 

It is, therefore,. perhaps unsafe to rely upon simple proof Therefore, so 
of possession. If this be so, it then becomes necessary, in m^ch of the 
all cases, to disclose so much of the title of the possessor auclo^d'* as 
as excludes the notion of a purchase for a sum less than 30L excludes the 
. The nature of the evidence, necessary for this purpose, will no^*^« of *"c*^ 
depend upon the nature of the estate, and upon the mode 
by which the party acquired it. 

^Whenever a party comes into possession of an estate, im- in what case» 
mediately upon- the death of an ancestor, to whom he is heir this notion 
at law, or customary heir, it will be presumed that he came eluded.** *** 
in by descent. At any rate, he appears not to be a purchaser 
for a money consideration. 

Whenever, therefore, these facts exist, possession by an 
ancestor, and succession by an heir, enough of the title is 
disclosed to make out a primd facie caae. 

To prove the possession of the ancestor and of his sue* 
cessor, the testimony of any one may be called in who is 
acquainted with these facts. 
To prove that the successor is heir at law, or customary 



158 On the Proofs of a Settlement 

heir, eyidenee o# his relatiooship may be affoi^d by means 
of persons belonging to the family, who can speak either 
ftom their own knowledge of the marriages, births, and 
deaths, whidi have taken place in the family, or from what 
they have heard from deceased nfteinbers of the family, re- 
specting the relationship of its different members. (I) 

Or the relationship of the successor may be proved by 
means of parish registers, which show such marriages and 
births as may be required for the deducing of the pedigree ; 
whieh registers must be accompanied by proof of the identity 
6t the parties named in them. These proofs, tc^pether with 
evidence, to show the death of dlX persons who stand in a 
nearer degree of relationship to the ancestor, will make out 
the heirship of the successor. 

Whenever a widow is found in possession of an estate, of 
which the husband can be proved to have been exehtmety 
possessed, before and at the time of the marriage, there ia 
no room for the supposition that she acquired the estate by 
a money purchase. 

In tins case, therefore, proof of possession oo the part of 
the husband^ before, and at the time of the m a rri ag e ; proof 
of the marriage itself, of his death, and of her subsequent 
possession, will establish her title to such an estate as eon* 
fors a settlement. 

Possession ie a matter capable of being proved by any 
witness acquainted with the fact. 

The mode of proring a marriage will be hereafter eon- 
sidefed. (^) 

A death may be proved either by a witness, who knows the 
fact, or by tneans of r^^ister of the burial. 
In what In all other eases, proofe of title must be given^, varying 

muit * b^ according to the different modes by which the estate was »- 
proved. quired. 

01 tibe fwtoh Did the party enjoy the estate as tenant by the curtesy, or 

2^^JJ^^* ^ otherwise in right of his wife ? It i* neeessary, in this case, 

' to prove the marriage, (3) and either possession by the 

wife befeve marriage, or the title by which it earoe to her 

after marriage. 

of executor; Did the party hold as executor, or as administrator, or as 

gnar^tt ki socage^ or as tenant by the elegit ? In these 

cases his title must be respectively shown in the following 

manner : 

(1) See 3. Stark. Er. Tit Peoigrbb. (2) See below. Chap. YIT* 
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To prove that he vtns executor, either the probate must 
be pEoduced, which, being an original, taken by authority, 
and of a public nature, i« admissible without proof; or,8uoh 
being the nature of the probate, a copy, proved to be an ex* 
amined copy of the probate, may be given in evidenoe; (1) 
or the Probate Act Book of the Ecclesiastical Court may be 
produced, (2) or an examined copy of the entry in that book 
in lieu of the book itself. If the probate, has been lost, it is 
the practice of the Ecclesiastical Courts to grant what is 
called an exemplification of the probate from their reeords.(3) 
The probate being lost, therefore, this exemplification, or an 
examined copy of it, may be given in evidence. (4) 

To prove that a party was administrator, either the letters of sdmialstra* 
of administration must be produced, or a copy, proved to be ^' > 
an examined copy, of the letters of administration, maybe 
given in evidence, such copy being, like the copy of a pro* 
bate, good primary evidence ; (5) or the original book of 
Acts in the Ecclesiastical Court, directing letters of adminis- 
tration to be granted, with the Surrogate's fiat for the same, 
may be produced ; (6) or an examined copy of that entry 
may be given in evidence. (7) It is not the practice to grant 
an exemplification of letters of administration, but only a 
certificate that administration was granted. If, therefore, 
the letters of administration are lost, their place may be sup- 
plied by producing such certificate, or by proving an exa«- 
mined copy of it. (8) But the above-mentioned proof, 
derived from^ the records of the Ecclesiastical Court, may 
be employed^ as well after the (oss of the letters as before 

it. • 

' A guardian in socage is a person, who, upon the death of of gruardfui la 
pne seised of land holden in socage, the heir to which land ^^c^t^ i 
is within the age of fourteen, has, by reason of being the 
nearest in degree of those relations to whom the inheritance 
cannot, by possibility, descend, or by reason of being, of 
such relations (if not brothers or sisters, and not lineal an** 
eestors, in which cases the eldest brother or sister, and the 
father, or other male ancestor, are respectively preferred), the 
first who seizes the heir, has, I say, by one or other of these 
reasons, the custody of the land ana other hereditaments, 
and of the person of the heir, till he is fourteen years of age. 



f 1) 2 PhUl. Ev. 342 ; 1 PbUl. Ev# 377. 

(3) 1 Phill. Ev. 377. 

(5) 2 PhUl. Ev. 344. 

(7) Davis V. WiiliMSi 13 i^%h 239. 



(2) Cox V. AlUn((haiyi, WftC. ^15* 
(4) 2PbmEv.343. 
(6) Elden v. Kedd«U, 8 EMt| 187. 
(8) See 1 Phn. Ev, 378» 



160 On the Proofs of a Settlement 

In order to prove the title of guardian in socage, it will be 
necessary to establish the following facts : i. The seisin of 
the ancestor, by showing possession of the land, or receipt of 
rent, or by giving in evidence the declaration of a deceased 
occupier, or by proving a demise to a lessee, and possession 
on the part of that lessee ; (1) ii. The death of that ances- 
tor; (2) III. The heirship of the ward; (3) iv. The fact of 
his being under the age of fourteen at the time of the guar- 
dian's entry upon the land, (4) which fact may be proved by 
any witness acquainted with the family of the ward ; v. The 
relationship of the guardian to the ward, (5) bringing him 
within the definition above given. (6) 
ct tenant by If the estate was held under an elegit, the following are 
elegit i the requisite proofs: i« The judgment recovered; ii. The 

elegit taken out upon it; in. The inquisition made by a 
jury ; iv. The sheriff's return, by which the land is assigned 
to the creditor. (7) 
of conusee of The proofs relating to the title of a conusee of a statute- 
"h^*^"**™**^' nicrchant, statute-staple, or a recognisance in the nature of 
c ant, c. ^ statute-staple, are given by Mr. Phillipps, in his Treatise 
on Evidence, (8) and it will, perhaps, be hardly worth while 
to state them here. 
Title by de- Did the party. possess the estate, or had he a reversion or 
hold^^Dte^est remainder, or some equitable interest in it, under a devise, 
is to be proved marriage settlement, conveyance in consideration of natural 
by the wUI. i^ye and affection, mortgage deed, or deed of trust, or some 
written agreement ? Then the devise, if of a freehold inte- 
rest, must be proved by the production of the will, signed and 
attested in the manner prescribed by the statute of frauds. (9) 
The will must And the will must be proved by one of the subscribing wit- 
one^'^of the "esses, if any one of them be elive, and can be called ; (10) 
Bub86nbing which witness must prove that the will was signed by the 
witnesses, if testator, or by another person in the presence and by the 
them can be ^^(press direction of the testator, and was attested by the 
called. witness, and two others, in the testator's presence. (11) If 

none of the witnesses can be called, their hand-writing, ^and 
the hand-writing of the testator, must be proved. (12) 



(1) 2 Phill. Ev. 232, 233. (2) See page 158. * 

(3) See page 157. 

(4) It seems to be doubtful whether guardianship in socage may continue beyond 
fourteen. See 2 Phill. Ev. 250. Suppose its legal termination to be at that period, ,can a 
guardian, who holds on, after the ward is fourteen, gain a settlement by such holding? 

(5) See page 157. (6) Page 160. 

(7) See 2 Phill. Ev. 252. (8) 2 Phill. Ev. 253. 

(9) Scat. 29 Car. 2. cap. 3. (10) See pp. Ill, 135. 

(U) 1 Phil. £r. 479. (12) 1 PhiQ. £v. 483. 
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If the witnesses are dead, and no proof of their hand- 
writing can be obtained, it will be sufficient to prove the sig- 
nature of the testator alone. (1) 

A will thirty years old, if there has been possession under Of a will thir- 
it, will probably, in all cases, be deemed to prove itself. (2) *y y®»" o^*^- 

If the will is proved to be lost, or to have been destroyed, Secondarycvi- 
then the register-book or the ledger- book of the Ecclesias- ^®"^®' 
tical Court, setting out the will at length, may be produced 
as evidence of its contents; (3) or a copy, proved to be a 
correct copy, may be given in evidence. 

The devise, if of a copyhold interest, does not require a A devise of 
signature or attestation. It is -sufficient, in this case, to copyhold how 
prove a will by the testator, of the same force only as that ^^^^^ ' 
required for passing personal property. (4) 

If the devise be of a lease for a term of years, the interest A devise of 
is a chattel interest, and therefore the probate, and not the leasehold bow 
original will, is the proper medium for proving it. (5) ^'^^* ' 
This proof, coupled with proof of possession under the 
will, would probably be deemed sufficient to show that the 
party had such an estate as would give him a settlement, 
without putting in evidence the lease, or any previous 
assignment of it to the testator, and without proving the 
executor's assent. It shows that the party occupied by some 
title, not derived from a money-purchase, and not depending 
upon an original demise to himself. 

When the claim is under a marriage settlement, or any Proof of a 
other conveyance, the respective deeds which contain the j*"? under a 
settlement, or other conveyance, must be duly proved. (6) undepawritten 

When it is under such a written agreement as will pass an ag^reement^ 
estate sufficient for a settlement, the agreement must be 
shown to have been executed with the solemnities required by 
the statute of Frauds. (7) 

I. The third section of that statute enacts, *^ that no leases, ,^ according 
estates, or interests, either of freehold or terms of years, or any to the third 
uncertain interest, not being copyhold or customary interest, ^^^l^V} ^^ ^^% 
of, in, to, or out of, any messuages, manors, lands, tenements frauds ; 
or hereditaments, shall be assigned, granted or surrendered, 
unless it be by deed or note in writing, signed by the party so 
assigning, granting or surrendering the same, or their agents 
thereunto lawfully authorised by writing, or by act and 
operation of law." 

This section relates to the transfer of subsisting leases, 

(1) 1 Phill. £v; 485. (2) See 1 Phill. Ev. 486. 

(3) 1 PhiU. Ev. 478. (4) 2 Phill. Ev. 248. 

(5) 2 PhiU. Ev. 247. (6) See page 135. 
(7) Stat. 29 Car. 2. c. 3. 

M 
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estates and interests ; and therefore, every grant or assign- 
ment of any such lease, estate or interest, even if it be btit a 
lease for a year, must be in writing, and signed in the man* 
ner above prescribed. 

The signature of the party, if he himself signed the agree- 
ment, must be proved either by some one who saw him sign, 
or by some one acquainted with his hand*writing. If, indeed, 
there is a subscribing witness, the signature of the party 
should be proved by means of that witness. (1) And if that 
witness is dead, proof of his hand-writing is proof of the sig- 
nature of the party, exactly as it would be in any other 
instrument. (2) When an agent of the party signs for him, 
his signature must be proved in the same manner as that of 
the principal would be proved, and the authority given by 
the principal must also be put in evidence. If that authority 
was not written by the principal himself, it must be shown to 
have been written by his directions. 

The grant or assignment being thus given in evidence, an 
actual enjoyment under it being proved, and the considera- 
tion, if a pecuniary one, being shown to be of the proper 
amount, a good primd facie case appears to be made out, 
without going into the title of the grantor. It may well be 
presumed, until the contrary be made to appear, that 
the grantor, who could invest his grantee with the substantial 
rights of ownership, had himself a title resting upon solid 
foundations. 
ii.aecordioi:to II. The fourth section of the statute of frauds regards 
the 4th 8CC- only the original creation of interests in land. An agree- 
ment for any such interest must be signed by the parties or 
by their agents ; but the authority of the agent, under this 
section, is not required to be in writing. And it must be 
proved, that the whole purchase-money was paid or tendered 
in payment by the party let into possession. It is only upon 
such payment, in fact or in law, that a clear equitable inter- 
est is supposed to be conveyed. (3) 
Proof or a If the claim is under surrenders and admittances to a 
terest. ^ ***' copyhold estate, either the original entries on the Court rolb 
of the Manor, or copies of those Court rolls, must be pro<* 
duced. (4) If the proof be through the medium of copies, 
they must be stamped* (5) 
Evidence of To these various proofs, by means of documentary evi- 
identity. dence, must, in each case, be added some proof of the iden- 

tity of the party. 



1 



n Page 111. (2) Page 112. 

3) Part I. pare 88 ; R. v, GeddiDgtoo, 2 B. and C. 129. 
(4) Doe V. Hall, 16 East, 208. (5) Ibid. 
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The title being thus proved by the party midntaiiiing the P^5?P**V 
settlement, it will be for the opposite side to impeach that ^j^ maybelm- 
title, either by matter of law or by matter of fact. peached. 

The cases in which a title, apparently good, may be most 
frequently impeached by matter of fact, are cases of estates 
purchased for a money consideration. Upon the face of the 
instrument, which conveys such an estate^ the amount of the 
purchase-money may be that required by the statute, while, 
in point of fact, it may be less. In every such case, the party 
opposing the settlement may show either that the full sum 
of 30/. was not paid at all, or that it was not paid by the 
purchaser, but by some person who did not pay it on the 
purchaser's behalf. (1) 

To prove a residence for forty days in a parish which con- Of tbe proof of 
tains some part of the estate, the same evidence must be ad- rcaidence. 
duced as is required and has been stated under other heads 
of settlement. 



CHAP. VI. 

On the Proofs of a Settlement by Office. 

Three points are to be established in order to prove a Of the proofs 
settlement by office: First, an appointment to such an ofasetflement 
office as will confer a settlement ; (2) second, the execution ^ ^ ^' 
of that office for a whole year; (3) third, a residence for 
forty days in the parish, and in that part of it where some 
of the duties of the office are exercised. (4) 

I. As to the appointment. This may either be shown by i. The ap- 
proef of the formalities or circumstances which attended the Po*°*™c"* 
first placing of the person in the office ; as for instance, by ed ; 
means of the books or rolls of a manor or parish, or by 

means of witnesses who were present at the appointment, if 
made by word of mouth. 

Or the appointment may be inferred from proof of the 
exercise of the office. And when the proof is in the last- 
mentioned way, it will be for the opposite party to impeach 
the legality or validity of the appointment. 

II. The execution of the office for a whole year may be n. Execution 

- ' - 

(1) Part I. p. S3. (2) Part I. p. 97. 

(3) Part I. p. 99. (4) Ibid. 

H 2 
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of the office proved either by the officer himself, or by any person what- 
or a year. ^^^^ ^^^ j^ ^y ^ ^^ ^^^^ £^^^ personal knowledge, that the 

duties of the office were, in some one instance at least, 
performed by the person appointed ; and that he was re- 
puted in the parish to hold that office. Or it may be proved 
by showing that another, acting as deputy to the person 
appointed, officiated in his place. (1) 

If a legal appointment is actually proved, then very 

slight evidence of the execution of the office is all that will 

be required. 

III. Residence III. It is in the last place necessary to prove a residence 

for forty days, f^^ fQ^^y ^j^ys in the parish, and in that part of it where 

some of the duties of the office were to be performed. 

The nature of the office, and the limits within which it 
was exercised or exercisable being made to appear ; proof 
of residence becomes then the proof of a simple fact; which 
proof, unless the bounds of the parish are in dispute, is un- 
incumbered with any difficulty. 



CHAP. VII. 

On the Proofs of a Derioatioe Settlement. 

Adkbivative settlement being a settlement derived out 
of a settlement previously acquired by one who is the head 
of the family; (2) and the settlement of the head of the 
family being assumed to be a known or given settlement ; it 
only remains to show that, in point of fact, the party, for 
whom the derivative settlement is claimed, stands in such a 
relation to the other, that the known settlement at once 
devolves upon him. That is, it must be shown that the 
woman, for whom a settlement is claimed by marriage, is 
really the wife or widow of the man whose settlement is 
supposed to be known ; or that the child, for whom a settle- 
ment by parentage is claimed, is really the legitimate child 
of the parent upon whom such, settlement depends. 

Next, with regard to marriages since the 1st of Novem- 
ber, 1823, which are governed by the statute 4 Geo. 4. cap. 



(1) Part I. p. ^9. (2) Part I. p. 100. 
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I. To prove that B., the woman in question* is really the >• Of the proof 

-..•r 'J f A of a settlement 

Wife or widow of A. by marriage. 

Besides any evidence which may arise from such an Besides estop- 
acknowledgment or admission as is binding upon the parish V^^> ^^^^^ J^« 
making it, (1) there are four kinds of proof by which a in"' which ^a 
marriage may be established in settlement cases. First, by marriage may 
direct and immediate proof of the fact ; ^ proved. 

Secondly, by hear-say evidence ; 

Thirdly, by what is called reputation ; 

Fourthly, by a sentence in the Spiritual Court. 

I. With regard to the first species of proof, that is to say, i^ jt may be 
direct and immediate evidence of an actual marriage ; such proved by im- 
evidence may be afforded either by means of a witness who ^^^Jjl^^^f *hc 
was present at the marriage ; or by means of the parish fact, 
register, accompanied with proof of the identity of the par- 
ties. (2) 

And such proof of an actual marriage will vary according 
to the time and place at which it was solemnised. 

First, with regard to marriages under the first marriage 
act, (3) which ceased to operate after the 1st November, 
1823 ; if such a marriage took place in a parish church, it 
will be presumed that the church was one in which mar- 
riages may lawfully be celebrated. (4) 

If the marriage took place in a chapel, between the pass- 
ing of the first marriage act, statute 26 Geo. 2. c. 33., and 
the 23d August, 1808,. (5) then it is only necessary to prove 
that such chapel was consecrated. For if the ceremony of 
consecration had been performed,the marriage was, by express 
statutes, declared to be a valid one. (6) 

If a marriage under the first marriage act took place in * 
any chapel whatever, subsequently to 23d August, 1808; or * 
if it took placid prior to that time, in a chapel which had 
not been consecrated ; then it is necessary to prove that the 
chapel, at the date of the marriage, was one in which mar- 
riages might legally be solemnized. (7) Proof of this may 
be afforded by producing old registers of marriages so- 
lemnized in such chapel antecedently to the first marriage 
act, (8) and registers of banns published there since, and 
by .showing by living testimony that marriages have been 
usually celebrated there. (9) 

(1) SeeNew Windsor V. White Waltham, IStra. 186; Maidstone v. Hedcome, 2 Stra. 
1233., cases of Acknowledgment by Certificate ; and R. v. Silchester^ Burr. s. c. 551 ; 
K. V, Binegar, 7 East, 377 ; Orders of Removal unappealed ag^ainst. ' 

(2) 2 Stark. Ev. 933. (3) Stat. 26 Geo. 2 c. 33. 

(4) See 2 Stark. Ev. 932. (5) See below, p. 169. (6) Ibid, 

m Taunton t>. Wvborn, 2 Camp. 297. (8j Stat. 26 Geo. 2. c. 33. 
(9) 2 Stark. Ev. 933, 944 j Taunton v, Wyborn, 2 Camp. 297, 
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76., nothing tnore seems to be in the first instance neces- 
sary, beyond proof of an actual marriage ; and whether cele- 
brated in a church or chapel, the evidence will be the same. 
In both cases it will be presumed, until the contrary is made 
to appear, that the place was one in which marriages could 
legally be solemnized. And, indeed, even if the marriage 
had occurred in a chapel where banns could not lawfully be 
published, still, having actually taken place, it could not be 
invalidated by that circumstance, unless the parties were 
cognizant of it. (1) 
2. A marriafe lu The next mode of proving an actual marriage is by the 
may be proved declarations, oral or written, of persons deceased, as to the 
evidence^'of ^^^t of the marriage having taken place, 
the fact. The declarations now under consideration, are declarations 

by deceased persons as to their knowledge of particular facts, 
and not merely as to the general repute in the family. Upon 
all other subjects where hear^say evidence is admitted, as, 
for instance, in cases of general rights which depend on 
immemorial usage, a declaration with regard to a particular 
fact is inadmissible. But in matters of pedigree, facts like 
that of marriage may be proved by what deceased persons 
have said respecting them. (2) 
The persons This being the subject matter of the declaration, the 
whose decla- question occurs by whom may it be made so as to be Admis- 
f?red in evil ^ihle in evidence r The person who made it must be shown 
dence, should to have been in a situation which rendered it likely that he 
be proved to ghouy be acquainted with the fact. And how is this com- 
petency on his part to be proved ? 
either parties; ^^ ^^^ person, whose declaration is tendered in evidence, 

it proved to be one of the parties whose marriage is in ques- 
tion, there is a full certainty that he was in a situation to 
or relations • ^*^^® entire knowledge of the fact. If he is proved to be re - 
lated to the family of either of the parties, that which was cer- 
tain in the former case, is at least highly probable in this. (3) 
or intimate If E person, not related to either family, made an asser^ 

servants ^^ ^^^^ during his life-time, that the marriage in question had 
to his knowledge taken place, such assertion could not be 
given in evidence without proving either that he had lived 
on terms of intimacy with one or both of the parties, (4) or 
that he had lived in the capacity of a servant to one or other 
of their families. That servants may make a declaration as 



Mt.rftftoata 



(\) iStat. 4 Geo. 4. c. 76. «. 22. ; see below, p. 172. 

(2) Berkeley Peera^, 4 Camp. 415. opioiuo of Mansfield, C.J. ; .3 Stark. Ev. 1110, 1111, 
^i^e notes. ^ • (3) See 3 Stark. Ev. 1102. 

^ ^^Lf^^ *? ^' *'• Eriswell, 3 T. R. 723, what is said by Lord Keoyon : see also I PhiU. 
Ev. 228, and 3 Stark. Ev. 1103. ' / ^ > 
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to what WRs re])ute(l in the family, seems to have been 
assumed in the case of the Banbury peerage, (1) And if 
they can speak to reputation, they can speak to facts. In 
the case of intimate friends or of servants, the same proba- 
bility arises that the declaration was uttered by a competent 
person. 

It may here be remarked, that in order to prove that the per- 
son who made the declaration really was a servant or particu- 
lar friend, evidence must be adduced distinct from the decla- 
ration itself. A deposition, for instance, purporting to be 
made by a servant or friend, is no evidence of his being 
either the one or the other. (2) 

It is laid down in Buller's Nisi Prius, 294., that declara- 
tions by deceased parents (that is, by the parties themselves) 
as to their being or not being married, (and if it is so with 
these, it is so with all declarations,) are not to be given in 
evidence directly, though they may be assigned by a witness 
as a reason for his belief one way or the other. But it may, 
perhaps, be doubted, whether, npon principle, these declara- 
tions are not admissible as direct and immediate evidence of 
the fact of marriage or no marriage. 

Upon the whole, it may be observed, that in order to make 
a declaration evidence, two preliminary points are to be 
established ; First, that the person, whose declaration is thus 
offered, is deceased; (3) secondly, that his connexion with 
the family, to wliich the tradition relates, was of such a 
nature as to give him peculiar means of knowing the fact.(4) 

If it appears that a controversy had arisen in the family, Aod no dccla- 

upon the subject to which the declaration refers, before that ratinn can be 

declaration was made, then being made post Utem motam it ?''"""*'' *^'*l 

> 1 . 1 ■ ■ 1 II I- ^ " made puit 

cannot be admitted in evidence at all. (5) lUetn motam, 

jii. The third mode of proving a marriage is by what is 3- A raarriage 
called reputation. Living witnesses may show that the par- ETrepuSufloa? 
ties cohabited as man and wife. Or the declarations of per- CohahitadiM ' 
Botis deceased may be given in evidence for the purpose of "i-,?" *"^ 
proving that they were considered aa man and wife by their tt, " 
respective families or friends. 

A declaration as tn 'repute, stands upon the same footing 
OS a declaration relating to express facts. The person - 
making it must, in both coks, be shown to have been, from 



(1) SoaaidbyBajley J. in R. v. All SuDts, Sittiogs in Banc, after ! 

(2) Said by Bayle; J, («ee note (I),) to have been >u ruled u to * 
buiY Peerage, 1809. 

(3) As to the mode oF proviD' a death, tee psge 158. 

(4J 1 PhUl. Ev. 227, M3. (5) 1 PhUt. Ev. 2i 
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his connexion with the parties^ competent to speak upon the 
subject. (1) 
4. A marriage IV, The fourth mode of proving a marriage is by a sentence 
may be proved j^ the Spiritual Court in direct affirmance of the marriage.(2) 
?»y * *|"^^^t Such a sentence is the decision of a court of competent and 
la Courri" exclusive jurisdiction upon a question, which, when once 

fairly and fully investigated, should, upon principles of public 

policy, be for ever left at rest; unless, indeed, the court 

which pronounced the decree, is satisfied of the propriety of 

which sen- disturbing it. As long, therefore, as it remains unreversed, 

tence is id aU ^^ [^ conclusive proof of the marriage, not only between the 

cases conclu- p^^^^j^g ^q ^y^Q ^y^\i^ but also for and against all the world 

besides. (3) Unless impeached on the ground of fraud or 
collusion, the sentence absolutely determines the question of 
marriage, in whatever court, or between whatever parties, it 
may arise. (4) 
Mode of proY- A sentence of the Ecclesiastical Court is to be'proved either 
ing such a \yy the production of the book which contains the minutes 
seDtence. ^^ ^y^^ proceedings, or by an examined copy of those pro- 

ceedings. (5) 
A marriage With regard to the three first modes of proving a mar- 

may be dis. riage, there is a variety of ways in which they may be con- 
proved troverted, and their effect destroyed. 

by a sentence I" ^^^ ^"^ place, if there has been a sentence in the 
of nullity ; Ecclesiastical Court, directly upon the marriage, and abso- 
lutely declaring it null and void, it will have the same 
force in overthrowing the supposition of a lawful marriage, 
which an affirmative sentence has in establishing a similar 
conclusion. 

But if there has been no such final decree in disproof of 
the marriage, some one of the following modes of contesting 
the fact, or impeaching its validity, must be resorted to. 
or by showing I^ the party who has to establish the settlement relies 
that there was upon the proof by reputation, it will be for the opposite side 
STfacToTthat to overthrow this primd fade case, by showing either that 
it was an ille- no marriage was contracted between the man and woman, or 
gal one. that such marriage was illegal and void. 

If an actual marriage is proved, then it will be for the 
opposite side to impeach it, by showing that it was not a 
marriage which the laws recognize as valid and complete. 

Now in order to show that no marriage in point of fact 
ever took place between the man and woman, either the one 



(1) See p. 166; and Doe v, Deakin, 4 B. and A. 443. 

(2) 1 Stark. £v. 229. (3) Bunting's case^ 4 
(4) 1 Stfjtk. £v.-241» (5) 1 Stark. £v. 250. 
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or the other of them may be called as a witness, and may 
give evidence to that effect. (1) If they are dead, then the 
declaration of either of them may be admitted for the pur- 
pose. (2) And so may the declarations of any deceased i 
persons, who were connected with their respective families. (3) 

In order to show in any case that the pretended marriage 
was illegal and void, it must be proved that the marriage \ 

was not concluded according to the formalities which are 
prescribed, as essential to its validity, by the law under 
which the parties were living at the time of the marriage. * 

Before the 25th March 1 754, any marriage between parties. Marriages be« 
who were at the time living under English law, might be ^'*® ^^^' ^^ 
contracted per verba de prcesentij in the presence of a priest, 
whether Catholic or Protestant. (4) And the ceremony was 
not required to be performed in a church or chapel. (5) *• 

In England, from the 25th March 1754, to the 1st Marriages in 
November 1823, all marriages, unless one of the parties ftlltf SSc'eiJ!?. 
was of the Royal Family, (6) or both of them either Jews or before stai, 4! 
Quakers, (7) could only be good and valid marriages if Geo. 4. 
solemnized in one or other of the following ways ; namely, \ 

I. By special license from the Archbishop of Canterbury, 

in any place whatever ; * 

II. By banns or license in a church, or in some public 
chapel, where banns had been before 1754 usually pub- 
lished ; (8) 

III. By banns or license befor-e 23d August 1808, in anv 
church or chapel which had been erected since the stat. 26 
Geo. 2. and which was consecrated ; (9) 

IV. By banns or license in the chapel of any consoli- 
dated chapelry, under the stat. 59 Geo. 3. c. 134. sect. 6. and 
sect. 16. 

If the marriage was not solemnized in some such place, 
or if, being solemnized there, it was without either banns or 
license ; then it was null and void to all intents and purposes 
whatsoever. (10) 

And under this stat. of Geo. 2. no minor, unless a widow Marriages of 
or widower, could be married by license, without the consent minors, by 



(I) R.V.St. Peter's Worcester, Burr. s. c. 25; R. v. Bramley, 6 T. 330; Standen v. 
Standeu, Peake's, N. P. C.32. (2) See page 166. 

(3) Ibid. 

(4) R. V. Bramptou, 10 East, 288 ; R. v. Fielding^, 5 St. Tr^ 614., cited io R. v. Bramptou, 
10 East, 288. 

(5) R. V. Fielding:, 5. St. Ti*. 614. 10 East 289 ; and see 2 Stark. £v. 932. 

(6) Stat. 26 Geo. 2. c. 33. s. 17. (7) Stat. 26 Geo. 2. c. 33. s. 18. 

(8) King's Norton v, Northfield, Doug. 659. 

(9) Stat. 21 Geo. 3. c. 63 ; stat. 44 Geo. 3. c. 77 : stat. 48 Geo. 3. c. 127. 
(lO; Stat. 26 Geo. 2. c. 33. s. 8. 
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liccDse, with- ©f parents or guardians. Any marriage by £i minor without 

piirents**or° such jconsent was invalid; (1) and several were set aside, 

guardiaDs. Until the Stat. 3 Geo. 4. t;. 75. interposed, repealed the 

clause which declared such marriages void, and established 

the validity of those before that time solemnized, provided 

sentence of nullity had not been already pronounced. 

Of the rcqui- The evidence required to be given in the first instance on 

marriage ^un- ^'^^ P*^^ °^ thosc who seek to establish a marriage under the 

der the stat. first marriage act, (2) has been already stated. (3) It is not 

26Geo.2.c.33. necessary for them to give in evidence either the license or 

the publication of banns ; (4) nor need the witnesses to the 

entry in the register be called. (5) Nor is proof required 

that the officiating minister was in orders ; (6) that will be 

presumed from the place in which the marriage ceremony 

was performed. It will be for those who impugn the 

marriage to show that there was a defect in the publication 

of banns, or in any other essential- point. 

Banns ought With regard to banns, it was required that they should be 

three'*t'm'*8^^ published three times. If published only once or twice, the 

' notice required by the act was imperfect, and the marriage 

consequently bad. (7) 

and in the true It was also required that they should be published in the 

SJI?fM.°' ***' *™« ^^^^^ ^f ^^® parties. (8) 

Names acquir- Now the true names of the parties, so far as relates to 

ed by repute, the Validity of their marriage, are not only their baptismal 

cottsiderecT as i^*™^ *^tt^ those surnames by which they may have been 

the true originally designated, but also those christian names and 

names. surnames, which they had acquired by repute and had held 

up to the time of the marriage, provided they were not 

assumed for the purpose of fraudulently contracting that 

marriage. 

Thus, for instance, where a party, whose name was Abra- 
ham Langley, had lived in the parish of L. for three years 
under the name of George Smith, and the banns Were pub- 
lished in that name, it was held that such j>ublication was 
good and valid. (9) 

If a party had assumed the name for some purpose, 
however fraudulent or illegal, not connected with that 
marriage, then it would still be the true name within the 
meaning of the first marriage act. As for instance,- where a 
man of the name of Joseph Price came into a fkace and 

(1) Stat. 26 Geo. 2. c. 33. s. 11. (2) Stat 26 Geo. 2. c. 33. 

(3) Pafe 165. (4) See 2 Stark. JSv. 932, 933. 

(5) Birt V, Barlow, Doug^. 170. (6) See 2 Siark. £v. 932. 

(7) Stat 26 Geo.^. c. 33. s. 8. (8) Se6 2 Stark. £v. 934, 935. 

(9) R. V. BUliogshurst, 3 M. aud S. 250. 
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resided there for sixteen weeks under the name of Joseph 
Grew, which he assumed for the purpose of concealment, 
being a deserter, it _was held that Grew was his reputed 
name. (1) 

Having thus ascertained what is to be considered as thie Three rules 
true name of a party, we may lay down the following rules : j"^ of fpa^j'*" 

First, that if the names were the true names in the sense i. if the names 
of the above definition, no intention of fraudulently contract- ^©^^ t*>e true 
ing a marriage rendered it void. Suppose a marriage con- fraud* vitiated 
tracted by a minor under circumstances most clearly indi- the marriage ; 
cative of a purpose to do so in fraud of a parent's rights. 
These circumstances cannot be admitted in proof to invalidate 
the marriage, the act of Parliament having been strictly 
complied with. (2) 

llie second rule is, that where the name or names were n. Ifthevaria- 
totally different, the marriage was void, even though there ***''* ^^ ^*"** 
were no fraud practised or devised. " If the variations are marrloee' was 
totaly the rule of law respecting them cannot be doubtful, void ; though 
It never can be contended that such names can be deemed J*^**"* ^*' "*^ 
true designations. Nor could one have supposed that such 
names could have been used but for the purpose of gross 
fraud, if the case of Mather v. Ney (3) had not occurred, 
in which the woman from a mere idle and romantic frolic, 
insisted on having her banns put up in the name of Wright, 
to which she had no sort of pretension. Such a publication, 
whether fraudulently intended or not, operates as a fraud, 
and is therefore held to invalidate a marriage.'' (4) 

The third rule is, that where there were partial variations, m. ParHta 
the matter was open to explanation. ** Variations mAy ^«rff^«^s 
consist in the alteration of one letter only, as it did in ^wned.* *^" 
Dobbyns for Dobbyn; in more than one, as Widowcroft for 
Meddowcroft ; (5) in the suppression of a name where there 
are more than two, as William Pouget for William Peter ' 
Pouget; (6) in the addition of a name where there are only 
two known," as in Sullivan v. Sullivan, (7) where the name 
of Holmes was, on publishing the banns, for the first time 
interposed in the description of Maria Oldacre ; in Heffer 
«. Hefi«r, (8) where the banns were in the name of Anna 
dophia CoUey, instead of Anna Colley, and in other cases to 
the same effect (9) *^Such varieties may arise not only from 

(1) R. V, 6urton upon Trent, 3 M. and S. 250. 

(2) See Sullivan v. Sttiiivaii, 2 Hagg. 256. 

(3) 2 Stark. £v. 935, 3 M. and S. 265. (4) 2 Hagg. 254. 
(5) 2 Hagg. 207. (6) 2 Hagg. 142. 
(7) 2 Hagg. 238. (8j 3 M. and S. 265. 
(9) See 2 Hagg, 255, \a tht notes. 
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frauds but from negligence, accident, error from unsettled 
orthography, or other causes consistent with honesty of 
purpose. They may disguise the name, and confound the 
identity, nearly as much as a total variation would do, in 
which case the variation is for the very same reason fatal, 
from whatever cause it arises. When it does not so mani- 
festly deceive, it is open to explanation if it can be given. 
If the explanation offered implies fraud, that fraud will 
decide any doubt concerning the sufficiency of the name to 
disguise the party." *' If the explanation refers itself to 
causes perfectly innocent, and if it be supported by credible 
testimony, overcoming all the objections that may be applied 
against its truth, the Court will decide for the explanation, 
and against the sufficiency of the variation to operate as a 
disguise, where no such effect was intended. If the expla* 
nation should leave the matter doubtful, then evidence of 
general fraud intended may be let in, to decide what is left 
undecided on the explanation.' ' (1) 
A marriage by With regard to a marriage by license, that was never 
not vitiated by vitiated by the substitution of a false name in the license. (2) 
a false name This distinction, which is clearly established in the Eccle- 
in the license, siastical Courts, was not adverted to in Rex v. Burton upon 
Trent, (3) a case of a marriage by license, which was argued 
as if standing upon the same grounds as a marriage by 
banns. 
In what cases, From the Idt November 1823, the stat. 26 Geo. 2. ceased 
since Stat, 4. ^^ |jg jg^^^ ^jj^j under the stat. 4 Geo. 4. cap. -76., whiqh 
marriages are repealed it, if any persons knowingly and wilfully intermarry 
uull and void, in any other place than a church, or such public chapel 
wherein banns may be lawfully published, unless by special 
license ; 

Or knowingly and wilfully intermarry without due pub- 
lication of banns, or license first had and obtained ; 

Or knowingly and wilfully consent to, or acquiesce in the 
solemnization of marriage by any person not being in holy 
orders ; 
The marriages The marriages of such persons are to be null and void. (4) 
of mioors by With regard to the marriage of minors without obtaining 
out°the *coul ^^^ consent of parents or guardians, the stat. 4 Geo. 4., 
sent of parents though it requires such consent to be given, and to be 
&c. not void, deposed to before a license is to be granted, (5) does not 



(1) SuUivan v. Sullivan, 2 Hagg. 254—256. 

(2) Cope V. Burt, I Hag;g. 434. (3) 3 M. and S. 250. 
(4) Sect. 22. (5) See sections 14, 16. 
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(declare such marriages null and void. If once solemnized^ 
therefore, without such consent^ they are valid marriages.(l) 

Marriages of persons living out of England, in places The marriage 
suhject to English law, are not affected by the marriage g'^^ej *<^ £^"1 
acts, the operation of these acts being expressly confined jand. 
to England. (2) 

As to these last* mentioned marriages, such at least of Marriages out 
them as are contracted between persons living in Christian ^^^^ beacon- 
countries, they must be contracted according to the forms tracted ac- 
required by the law of the land in which they are solemnized, cording to the 
And this upon the general principle of international law, pi^ce.** * * 
that contracts should, as to forms and solemnities, be Rule upon this 
governed by the law of the place in which they are entered subject, 
into ; (3) unless the contract entered into has immediate 
reference to the law of another country, or is to be performed 
in some other country. (4) 

With respect to marriages among Jews and Quakers, they Marriages of 
must be contracted with the solemnities required by the J^^so"* Q"*- 

1 J ^ ... ^. - ., * •', kers must fol- 

laws and customs which respectively prevail among them, low the laws 
The requisites to a Jewish marriage were fully considered in and customs 
the case of Lindo v. Belisario, (5) and in that of Goldsmid ^moi th^m!* 
V. Bromer, (6) both in the Consistory Court. And it would 
be entering too much into detail to state them in this place. 
In a marriage of Quakers, the principal ceremony seems to 
be a public declaration of the marriage at their monthly 
meetings. (7) 

From what has been laid down respecting the validity of 
marriages, it will easily be seen in what manner a marriage 
is to be impeached. 

Was it contracted in England before the first marriage A marriage in 
act, that is, before the 25th March 1754 ? or out of Eng- fo^f^^tbt fi«t 
land, at any time before or since that Act, in some place marriage act, 
where English law prevails ? Then in order to invalidate and a marriage 
any such marriage, the contract must be shown to have been that*£^u'nder 
expressed by words not of present signification, or to have English law, 

been entered into without the presence and assistance of ^?^ impeach- 

.. . ,Qv ^ cd. 

a priest. (8) 

If the marriage was contracted in England after the first A marriage in 

marriage act, and before the 1st November 1823, it may be England, be- 



! 

( 



1) R. V. Birmingham, East. T. 1828. 
^2} Stat. 26 Geo. 2. c. 33. s. 18 ; Stat. 4 Geo. 4. c. 76, s. 33. 
(3) See Ruding v. Smith, 2 Uagg. 393 ; R. v, Brampton, 10 East, 286. 
'4) Huber, cited l^ Lord Mansfield, in Robinson v. Bland, 2 Burr. 1077. 
^5) 1 Hagg. 216., and see Appendix to 1 Hagg. p. 7. 
(6) 1 Hagg. 324. (7) 1 Hagg. Append, p. 9, 

(8) See page 169. 
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M^^h 17^1^ shown that it was not solemnized according to any one of 
and^lst No- *he modes, which have been before pointed out as the only 
vember 1823, valid modes of solemnising a marriage during that period. (1) 
how iu'.peach. Jq ^|^p g^gg Qf ^ marriage in England since the 1st 

A* marriage November 1823, if it was without banns or license, it may 
siDce 1st No- be shown that the want of banns and license was known to 

ed. If it was by banns, then it may be shown that the parties 

knew that the banns were not duly published. (3) 

If by banns or common license, it may be shown that the 

marriage was knowingly solemnized by the parties in some 

other place than a church &c. \ or that the ceremony was, 

with the knowledge and consent of the parties, performed 

by some person not in holy orders. (4) 

A marriage of Jf the marriage was between Quakers or Jews, or in any 

Jews *a mar- Country such as Scotland to which the English laws do not 

riage' in Scot* extend, or in any foreign Christian state, then it must be 

luQd or in apy made to appear that the contract did not pursue those forms, 

ti^^8^te,how which by the rules laid down among Quakers, or by the 

impeached. Jewish law, the law of Scotland, or the law of the foreign 

state, are deemed necessary and indispensable requisites in 

the solemnization of marriage, (5) 

Marriages In addition to the above local, and special, and limited 

ma^*"e^'^im- ^^^^^^^^ ^^^ impugning a marriage, there are two other 

peached^ grounds of a general nature, on which it would be deemed 

invalid and illegal : 
by proTiDg a First, a marriage, wherever celebrated, might at any time, 

former sub- ^jjj gfjn ^ay, be avoided by showing that one of the parties 
sisnng mar- , j/ • • i«i i«« 

riage" ^^^ bound by a previous marriage wqich was subsisting m 

full force at the time*of*making the second engagement, 
or want of Secondly, a marriage may everywhere, and might at all 
reason in one times, be avoided by showingthat one of the parties was 
By^ stat!^ ?5 incapable of contracting from want of reason. And the law 
Geo. 2. c. 33.> of England goes beyond this. For by stat. 15 Geo. 2. cap. 
no lunatic can 33^^ where a party h^is been found a lunatic under a com- 
dedared ^ of mission, Or committed to the care of trustees, he is declared 
sound mind, incapable of marrying until he has been pronounced to be of 

sound mind by the Chancellor, or by the majority of the 

trustees. 
II. Of the II, To prove thatB. the person for whom a settlement by 

tlement by pa' P^^^®*^^^® ^^ claimed, is really the legitimate child of A. 
rentage. There are two points here to be considered ; first, the 

1) See page 169. (2) Seepage 172, 

) Ibid. (4) Ibid. 

) See page 178. 
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marriage of A., th« parent ; second, the birth of B., a child of First,the mar- 

^i.' ' ^ nage of the 

this marriage. parent, must 

With respect to the first point, that has been already dis- he proved, 
cussed under the former head of Settlement by Marriage. ^ before ; 

With respect to the second point, the birth of the child birth of the 
within lawful wedlock ; that may either be shown by direct child, within 

proof of the birth and time of birth, as by means of the }*^/"\„ y'^^^l 
* . , ,, ' •'•i-ri- lock, IS to be 

mother or any one else personally acquainted with the shown, either 

fact ; or by the declarations oral or written of deceased re- by direct 

lations, who might be *acquainted with the circumstances ; (1) P^°® * 

or through the medium of the register accompanied with 

proof of identity. 

Or it may be shown that the child was held to be the or by proof of 

leritimate child of its parents, was so treated and considered ffP"/**!?," ^^ 

iii»«iAii»»i f 1 • A ^"^ ramily, or 

by the family. And this is the proof by reputation. Any even in the 
declarations made to this effect by relations now deceased, neighbour- 
may be given in evidence. And even proof that the child "**°"* 
was reputed legitimate by the neighbourhood in general, 
seems to be admissible proof ; (2) for such reputation in the 
Beighbourhood, if it existed at all, must have arisen from the 
manner in which the child was treated in its own family, and 
the light in which it was held forth to the public. 

In whatever way the legitimacy of the child may be On the other 
attempted to be proved, it is still open to the opposite party g|j J^'* "*^ ® 
to show that the child in question was not, in law and fact, 
a child of the marriage, 

, For, in the first place, it may be proved, by the father or that the chUd 
mother or any other relation, if alive, or by their declara- ^^ ^™ ^®" 
tions, if dead, or by any other legal mode_ of proof, that the ria^e ; 
child was born before the marriage. (3) or the mar- 

Or, in the second place, the marriage may be impeached ^^°y be 'Tra- 
in any of the ways formerly pointed out. (4) peached; 

And even if the marriage be unimpeachable, and though ^r non-access 
the child was bom after the marriage, and the husband was may b« s^bown* 
even living in the same house with the wife at the period 
when, according to the ordinary course of nature, he might 
be the father of the child ; even under these circumstances, 
affording as they do the strongest apparent proofs of legiti- 
macy, evidence may still be adduced to show that the hus- 
band was not the father of the child< For, though living in 
the same house, he might not have had access to his wife ; (5) *"^ non-ac- 
jand this fact of non-access may be proved, like any other ^' 



;i) See 3 Stark. £v. 1101—1 116. (2) 3 Stark. £v. 1U7— 1119. 

r3) Goodright V. Mogs, 2 Cowp. 591. (4j See pages 173, 174. 

[5) Banbury Peeraf^ claim, Selw. N. P. 732, note (44) 5th Edition, 



• 



176 On the Proofs of a Settlement 

proved like fact; (1) not indeed by the husband or wife, for reasons of 
anyother fact; policy, (2) but by any other witnesses whatsoever. So that 
be'prove!r"by sufl&cient evidence may, even in this case, be afforded to 
either the hu8- bastardize the issue. And if in this case, then likewise in 
band or wife, ^ny other case which may be supposed. 



CHAP. VIII. 



On the Proofs of a Settlement by Birth. 

To proTe that The party seeking to establish a settlement by birth, must 

born'^rn*^ ^*! P"^^® ^^^^ ^^^ person in question was bom in the parish 
ticular parish, where the settlement is claimed ; and also, if such proof be 
no hear-sajr deemed in law essential to the completion of the settlement, (3) 

adrntnible. " ^^^^ ^^^ person resided at some time or other forty days in 

the parish. 

I. The fact of a birth taking place, or not taking place, in 

a particular parish, is entirely a question of locality. No 

hear- say evidence can be admitted ; (4) for such evidence 

is applicable only to facts strictly belonging to pedigree, such 

as births, marriages and deaths, with their respective dates. 

Beyond this hear-say evidence cannot go. 

The fact of Now in order to prove this fact of locality, some person 

***« ^'k ^ ^* should be called who was either present when the child was 

nesses • cannot ^^^^9 ^^ ^as in the parish at the time and saw the child soon 

be proved by after its birth ; or who saw the parents or the mother continu- 

the party him- a|iy in i\^q parish both before and after the time when, by 

independent evidence, the birth is proved to have taken place. 
It is quite clear that the place of birth can never be wholly 
proved by the party himself. His earliest recollections can- 
not by possibility go back to such a period as to lay a foun- 
dation for presuming that he was bom in 9, particular 
parish. (5) 
The register The register of the baptism is, per se^ no evidence that the 
of baptism ^i^jjj mentioned in it was born in the parish. (6) If indeed 

9€f MC 18 no , • 

proof of the it W£^s proved that the child was then very young, the register 



(1) Banbury Peerage, Selw. N. P. 731. 

(2) Selw. N. P. 730, 731 ; R. v. Kea, 11 East, 132. 

(3) See Part I. page 107. (4) R. v. Erith, 8 Ea&t^ 539. 

(5) See R. v. Trowbridge, 7 B. and C. 252. 

(6) R. V, North Petberton, 5 fi. and C. 508. 
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#duld be preatimptive evidence that it was born in the Place of birtb. 
place where it was baptized ; but if the child were not then 
young, the circumstance of its having been baptized in*a 
particular parish^ would afford no presumption that it was 
born there, 

' 11. With respect to proof of residence^ if any such proof "• Of the 
be necessary, enough has been said under the preceding Se^e^'if'aBv 
heads of settlement* b€ necessary. 



CHAP. IX. 

On the Evidence derived from' an Order ofRemovalyfram a 

Certificate, andfroni Relief, 

Besjdss the direct proofs of a settlement having been 
gained in some one or other of the methods pointed out in 
the preceding chapters, evidence to show that the settlement 
was in some particular parish may be afforded, in some 
cases, either by the provisions of the legislature, or by the 
act of the particular parish, or by both conjointly. And 
this, although the mode, by which such settlement was 
acquired, is not made to appear. 

1. The first species of evidence is that which is afforded i. Of an ordef 
by an order of removal, and derives .its force from those otremovtX, 
legislative enactments which invest magistrates with power 
to make, confirm, or quash such orders. 

Now an order of removal is an adjudication that the settle* 

ment of A. is in the parish of Q. 

. If the parish of Q. acquiesces in this order ; (1) or if, on if acquiesced 

their appealing against the order,- it is confirmed ; (2) in either in^oronaopeal 

of these cases the order is conclusive evidence, having; the conflrmed, it 
- .J ^ . T^ • 1 • • 1 " *nc^ con- 

same force as a judgment m rem. It is conclusive evidence elusive evi- 

to show that the settlement of A. was, at the date of the deaee in fa^ 

order, in the parish of Q. And having the same effect as a V^i^^l ^^ 

judgment in rem, it is not merely conclusive between the 

two litigating parties, but is conclusive to all the world. (3) 



ri) TLv. Kenilworth, 2 T. R. 598; R. v. Cortbam, 11 East, 3881 

(2) Harrow v. Ryslip, 2 Salk. 524 ; and see Mynton v. Stony Stratford, 2 Salk. 527; 
R. V. Cirencesterf Burr. s. c. 17 ; R« v. Bentley, Burr. s. c. 425. 

(3) See Phill. Ev. Vol. I. page 311, and cases in notes (1) and (2). 

N 
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irqmhedop- If, on appeal by the parish of Q., the order of remoral is 
on the merits, quashed upon the merits, this judgment of the sessions is 
conclusite^bl^- ottty ^ negative finding, which amounts to this : that upon 
twecD the two the case, as made out to them, the pauper is not settled in 
fs^o eWdencc ^- O ^ut a third parish may be able to give better evi- 
fwaSird^! dence. Therefore it is reasonable that the quashing of the 
rish. order should be conclusive only between the two first 

parishes. (2) It seems, indeed, to be no evidence at all, for 
or against a third parish. 
J f quashed for If the order of removal is quashed for matter of form 
matter of form only, and not upon the merits, it is not conclusive between 
only, it is no ^j^^ ^^^ f^^^ parishes, nor, indeed, any evidence at all as to 
evi ence a ^ settlement. (3) But in this case, upon the quashing of the 
order, care should be taken, on the part of the appellant 
parish, to have a special entry of the judgment made by the 
clerk of the peace ; in order to render it easier, on any sub- 
sequent occasion, to show the grounds upon which the order 
was quashed. (4) 
Of the mode It only remains now to be considered, in what manner an 
in which an order of removal^ or a^i adjudication of the sessions, i^ to be 

vai"h "tob^ proved. 

proved. First, with respfect to the proof of an order of removal, if 

the original order is in existence, it should be produced* 
The officers of the parish which has possession of the order, 
or some one of them^ at least, should be summoned, by a 
subpceni duces tecumf to attend at the sessions and produce 
the order. 

If the order is in the possession of the opposite party, no- 
lice should be given to them to produce iu (5) 

If the order is lost or destroyed, evidence of such loss and 
destruction, together with proof of authentication, and, if 
in the possession of the opposite party, who have had no^ce 
to produce it, the i evidence of such possession and notice, 
without proof of authentication, should be first adduced. 
A(ter which, secondary evidence, by a copy, if one exists, by 
oral testimony, if no copy exists, may be given of its con- 
tents* (6) 

How to be ou* ^^^ authentication, which is necessary in all but the ex- 

thentkatedt cepted case of possession by the opposite side, should be by 
proof of the hand-writing of the magistrate and perhaps 

I — ■ — ^ — I — • — -^ — ■ — ^- - — ■ ■ ■ ■ ■ . . ■ 

(1) R. I/. Bfintley» Biwrr. ^ c.425. (2) R. v. Cirencester, Burr. s. c. 17. 

f3) R. V. St. Andrew's Holborn, 6 T. R. 613. 

(4) The grounds of c|aashtii§^ an order may be sbown^ notwithstanding ther^ was no 
|«cb afedaf entry. &. v. Wheeiock> 5 B. and C. 51 1. 

(5) See page 113. (6) Ibid. R. v. Metheringham^ 6 T. R. &56. 
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of their being justices of the peace* All other requisites 

prescribed by the statutes relating to removals) will be pre^ 

sumed to have been properly pursued, until the cokitrary is 

made to appear. And, indeed, the contrary cannot, in all 

cases, and under all circumstances, be made to appear. For In what cases 

if an order has been made, removing a pauper to the parish *^ ^"*^ "*^ 

of Q. ; if that order has been executed, and the parish of Q. ed^ 

has acquiesced under it ; in this case the paridi of Q* can 

take advantage of those defects only which appear upon the 

face of the order, and is not allowed to go into proof of 

circumstances which would invalidate the order* For the 

parish might have appealed against it. (1) 

But if the removal be to a place which has no overseers, or treated as a 
then the order is an absolute nullity, (2) and may be so ^"^ity. 
treated by all the world. Or if the removal be to the |iarish 
of Q., and the order happen not to have been executed \ in . 
this case, too, all defects whatsoever in the order, or in the 
jurisdiction of the magistrates, may be taken advantage of by 
the parish of Q. at any time, because the patish, not being 
aggrieved, could not appeal. 

To enable us to determine in what oases and to. what ex* Rules for 
tent an order of removal may be controverted, the followimr determininff 

.J.. ^L^^jj^ when and how 

considerations are to be attended to : far an order 

In the first place, it is clear that an order, which is a good may be con* 
order upon the fece of it, and which is to be impeached ^^^verted. 
otily by extrinsic evidence, is not void> but only voidable 
upon appeal. (3) 

Secondly, an order, which upon the face of it is a bad 
order, may be treated as a tiuUity, even by the parish to 
which the removal was actually made* (4) 

And, thirdly, it may be taken as a rule, though not to be 
found expressly laid down in any case or by any authority t 
that where a parish had an opportunity of appealing^ and of 
producing evidence to impeach the order, and did not 
appeal, it cannot on any other occasion take advantage of 
such defects in the order as require extrinsic evidence to 
make them appear ; (5) biit that where a parish had no such 
opportunity of appealing, it is on any occasion whatever 
entitled to the benefit of all such objections as would prove 
fatal to an order when appealed against. 

As therefore it may sometimes happen, upon the prodtic- of the points 
tion of an order of removal as evidence of a settlement, iN'bleh are es« 



R. V. Stotfoldy 4 T. R. 596. (2) R. v, SwalclifT^ 4 Burn's J. 754. 

R. V, Stotfold, 4 T. R. 596.* (4) R. v, Chilverscoton, 8 T. R. 179* 

This part of the ruto is, perhapSf supported by R. v* Siotfold, 4 T* R. 696. 

N 2 
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lential to an that the party, against whom it is produced, may urge objec- 
order of remo- tjQns of the nature above stated against its validity, and as 
of facl"****" such objections are always permitted upon an appeal, it 
will be useful in this place to consider what are the several 
points which are essential to a good order of removal, as 
well those which are the subject of extrinsic evidence, as 
those which should appear upon the fa^e of the order. With 
regard to the former. 

First, a complaint must be made to some justice of the 
peace by the churchwardens or overseers of the parish from 
which the pauper is to be removed. Whether the complaint 
must be made to one of the justices who make the order, 
seems to be a matter of some doubt. The statute (1) in 
terms does not require it. And Gould J. in one case (2) 
says, that the statute directed, and the practice was to make 
a complaint to one justice, and he grants his warrant to 
bring the pauper before two justices, and then they two ex- 
. amine and remove. 

Secondly, the act of the justices in making the order 
being a judicial act, they should be both together at the 
hearing and determining of the question. (3) If they were so 
present, it does not seem to be material that they should 
actually sign in the presence of each other. 

Thirdly, they must be justices for the county, city, or 
borough, in which the complaining parish is situated. (4) 
They need not be justices strictly of the division in which 
the parish lies^ for that part of the statute is only direc- 
tory. (5) 

Fourthly, except in removals from cities and boroughs, 
&c., which have one justice and but one of the quxynim ; (6) 
and except in removals from cities and boroughs, &c., 
where the number of the justices is limited, and where any 
one, two, or more of them are of the quorum ; (7) except 
in these cases, one of the justices must be of the quorwm.(8) 
Fifthly, the party removed must have come to inhabit in 
the complaining parish. He must have come animo mo- 
randi. Or, if this proposition appear to be too broadly laid 

(1) Stat. 13 and 14 Car. 2. c. 12. 

(2) Ware v, Stanstead Mount Fitchett, 2 Salk. 488. 

(3) R. V. Wykes, 2JBtra. 1092 ; Ware v. Stanstead Mount Fitchett, 2 Salk. 487 ; and 
8€« what is said by Lee C. J., and Page J., in R. v. Coin St. Aldwiu's, Burr. s. c. 136 ; 
see also R. v. Hamstall Ridware, 3 T. R. 380., which, indeed, was the case of the allow- 
ance of a parish indenture ; but the reasoning of the Court, and particularly of BuUer 
J,, applies with equal force to the case of an order of removal. 

(4) See 15 Vin. Abr. 11 (D.2.) that no justice has jurisdiction out of his county, 
(fl) Anon. 2 Salk. 473. (6) Stat. 7 Geo. 3. c. 21. 

(7) Stat. 4. G60. 4. c. 1 7. (8) .See 4 Burn's J. 758. 
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down, whicli perhaps it is, since a vagrant can be remcived^ 
at least such intention of taking up an abode in the parish 
must not be distinctly negatived by the circumstances of the 
case. In the case of a vagrant, it is not distinctly negatived. 
For how does it certainly appear that a vagrant has not such 
an intention ? But if the ordinary business of a person, 
who has at the time an abode in another parish, has carried 
him into the parish of Q., and he there meets with an acci- 
dent, he is not a proper object for removal. (1) 

Sixthly, the party must, since the statute 35 Geo. 3. c* 
101., be actually chargeable to the complaining parish. 

Seventhly, as the same person cannot be both party to a 
suit and judge in it, an order is bad if one of the justices 
who make it is a churchwarden or overseer of the complain- 
ing parish. (2) The statute 16 Geo. 2. c. 18., which enacts 
that magistrates, who are rated inhabitants in the parish, 
shall be competent to act in matters relating to the settle- 
ment of the poor, does not go further than to permit 
them to act, although virtual parties, as all rated inhabi- 
tants must be, to the complaint of chargeability. But the 
parish officers are acting parties to the complaint. And that 
situation is incompatible with the character of a judge in 
the same case. 

Next, as to the points which ought to appear upon the face Of the matters 
of the order. ^l»ic*» ihould 

First, a complaint must be set forth ; for the complaint is the order."^" 
the foundation of the justices' jurisdiction. (3) 

Secondly, it must appear to be on the complaint of the 
churchwardens and overseers of the parish from which the 
pauper is removed. (4) 

Thirdly, the complaint should be stated to have been 
made to a justice or to justices of the peace. An averment of 
a '^ complaint made to us,'' without reciting their authority 
as justices, is not sufficient. (5) 

Fourthly, it must be stated, that the two justices who 
make the order are justices of the peace. Styling them- 
selves jWfice^ of the cminty is not enough. (6) 

(1) R. V. St. James's, in Bury St. Edmund's, 10 East, 25. ; in R.v. Birmingham^ 14 
East, 251., the pauper's going into Q. parish was not casual. The overseers of J. parish 
took lier to Q. for the purpose of obtaining relief. Tlie overseers of Q. parish forbad her 
to go back to J. She did not go back to J., but remained eight days t» jg., and was then 
removed to a third parish. 

(2) R. V. Great Yarmouth, 6 B. and C. 646. 

(3) R. v.Harelv, Andr. 361.; 4.Burn'8 J. 755. 

(4) Western Rivers v. St. Peter's, 2 Salk. 492. 

(5) Walton v. Chesterfield, 5 Mod. 322. ' (6) Q. v. Uplio, 4 Bum's J. 756. 
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Fifthly^ they must show themselves, by a sufficient aver- 
ment, to be justices of the peace for the oounty. Calling 
themselves justices of the peace m the county is not suffi- 
cient; for by this it appears only that they live in the 
county. (1) 

Sixthly, the county in which the complaining parish is 
situated, must, either by name, or by reference to it in the 
margin, appear in the order. (2) And the reason is said to 
be, because the appeal is to the justices of that county. 

Seventhly, the order must set forth a complaint that the 
party removed came to inhabit in the complaining parish. (3>) 

Eighthly, before the statute 35 Geo. 3. ov 101., an order 
should have stated a complaint that the pauper was likely to 
become chargeable to the complaining parish^ (4) Since 
that statute, an order must state a complaint of «his being 
actually chargeable to that parish. 

Ninthly, the adjudication, whatever words may be em« 
ployed in it, must be to this eflfeet ; that the complaint is 
true. That is, it must, in some words or other, be adjudged 
that the pauper did come to inhabit in the complaining 
parish, and did become chargeaUe thereto. (5) 

Tentbly, the adjudication must be limited by the com- 
plaint, and cannot exceed it. Thus, for instance, if the 
complaint stated be, that A. has come into the parish and 
is chargeable to it, the justices cannot remove any p^son 
but A* As to all others except A» it is a had order. (6) 

Eleventhly, the persons intended to be removed must be 
all Indtvidualixed and sufficiently described. An order to 
remove a certain womnn is beid. She should be either 
named or described as a person unknown. (7) And an 
order to remove a man and his famUy is bad as to all but 
the man. (8) 

Twelfthly, the adjttdieation must clearly show the ground 
of removing every one of the individuals intended to be re- 
moved. If the justices adjudge the settlement of the man 
to be in Q.| and send him, bis wife, and child of one year 
old to Q. ; this is a good order as to all. (9) For the wife 



(1) R. V. Ovltbn, t SaUc. 474. 

(2) See 4 fium'i J. 759; It v. St. Stephenson, 1 Barnard. 177, 196. ^ 
(3j Q. v.Graffham, 4 Buro, 76 U 

{4; See 4 Bum, 762. ; and see R. v. Bourn, Burr. s. c. 39. ; and R. v. Ufbulm, Burr. s. c. 
X38., that the cbargeability must be adjud^ed^ not at larf^e, but expressly to tKe parish, 

(5) Suddlecomb v. Burwash, 2 Salk. 491.; R. v.Miochin Hampton, 4 Bum, 769; 
Q. V. Waltham Mag^oa, 4 Burn, 769. 

(^\ R. V. Newington, 4 Burp, 760. (7) Southwell t. Needwell, 4 Bum, 760. 

(8) Johnson's case, 2 Salk. 485. (9) Hobey v, Ktng;8bury, 1 6tra. 527. 
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roust follow the settlement of the husband^ if he has a set- 
tlement ; .Knd a child of one year old will be presumed not to 
have acquired a distinct and independent settlement for 
itself. But if the order be to remove a child of the age of 
ten years to Q«^ because the settlement of the father is there, 
it is bad. For a -child of this age may have gained a set- 
tlement in its own right. (1) Therule, therefore, is, that in 
removing a child above seven years of age to his father's set- 
tlement, or in removing a widow to her husband's settle- 
ment, there must be an express adjudication that the child 
or widow has gained no other settlement. (2) If the child 
is under seven years of age, it is sufficient to state his age 
without such adjudication ; for in this case it appears, upon 
the face of the order, that he is of such tender years as not to 
have acquired a settlement for himself. (3) And with respect 
to a wife, removed without her husband, it is sufficient to 
adjudge that the place to which she is removed is the place 
of her lawful settlement, without a formal adjudication that 
the place to which she is removed is, or is not, the place of 
her husband's settlement. (4) The medium through which 
she became settled there need not be stated. (5) 

Thirteenthly, the order must adjudge that the parish, to 
which the pauper is removed, is the place of his legal set-* 
tlement, or last legal settlement. (6) 

Fourteeuthly, the order must, in express terms, command, 
warrant, or authorize the removal of the pauper to that 
parish. (7) But it does not appear to be necessary that such 
warrant should be directed to the overseers of the complain- 
ing parish. There is nothing in the statute to prevent such 
a warrant being directed to any other person. (8) 

On any defect in any one of these essentials appearing, or 
being made to appear, and provided such defect vitiates the 
order in tola, it will not then be* admitted as evidence 
against the parish, which is in a rituation to raise any such 
objections* If the defect, which is made to appear, u such a 
defect as was mentioned in the tenth, eleventh, and twelfth 
divisions, (9) and baa the effect of vitiating the order only 
in part« then the vitiated part only is to be shut ouU 



s 



1) Re^.tf. Mtddltfllafn, 4 Bnn, 7^1. 

(2) Esbom V. Hartky-Wiatlej* 4 Bvra, 769. 

(3) R. V, Bowling, Burr. s. c. 177. (4) R. v, Yspytty, 4 M. and S. 52. (5) Ibid. 
(6) R. V. Westwood, I Stra. 73. ; Berry v. Arundel, 2 Salk. 479.^ Stl'Giles's, Cripple. 

^te V. Backaey, 3 Salk. 478. 
(7} Stat. 13 and 14 Car. 2. c. 12. 

(8) And note, by statute 54 Geo. 3. c. 170. s. 10., tbe parish officers may employ any 
proper peesoa U» toieeiite the ovter, «n4 nted not Mt6*i«ft it theoMtWs^. 

(9) Page 182. .. 
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tf * h ''''JSd ®^" ^^ ^^ ^^^^^ produced be a good one, it is still open 
one"^iDay be ^ ^^ opposite party to get rid of it, by showing \hat it was 
shown to be a- abandoned by the parish in whose favour it was made, 
the ^^^^arlsh m W^'^*^ abandonment is usually signified by the parish which 
whose favour has removed the pauper, taking him back again without 
it was made giving the other parish the trouble of appealing. (1) Upon 

proof of this abandonment by any witness acquainted with 
the circumstances, the evidence of the order must be 
rejected. 

If none of these objections arise, then the order of re- 
moval may be put in and read. And nothing more is requi- 
site, except some proof of identity. That is, it must be 
shown that the party stated in the order of removal, is the 
same party whose settlement is in question before the magis- 
trates or the sessions. 
Of the mode of A judgment of the sessions may be proved either by the 
proTiDg^ a production of the original record from the office of the 
the "sessions ^^^^^ ^^ ^^^ peace, or by an examined copy of the record ; 
the same proof of identity being given as before, in order to 
connect the subject matter of the judgment with the question 
that the justices have before them. 
Of a certifi- H- Another species of evidence, which may be employed 
cate* for proving the settlement of a particular person to be in a 

, particular parish, is that derived from a certificate. 
Definition of a A certificate has been already (2) defined to be an acknow- 
certificate. ■ ledgment in writing, made by a parish, with certain forms 

and solemnities required by law, that the persons named or 
included in the writing have a settlement in the parish. 

I have considered, in another place, the effect of a cer- 
tificate in debarring the persons included in it from gaining 
a settlement in the parish for which the certificate was 
intended. (3) 

But there is another effect of a certificate proper to be 
considered in this place ; I mean its effect as affording evi- * 
dence of a settlement in the parish which granted the cer- 
tificate. 

This effect flows from the statute 8 and 9 W. 3. c. 30., 
which enacts, that a certificate, being properly executed and 
allowed^ shall oblige the parish which gives it to receive the 
persons included therein. So that here is an acknowledg- ' 
ment which is made to be binding upon the party firom which 
it proceeds. 

There are two rules which comprise the whole operation 

(1) R. V. Llanrhydd, Burr. s. c. 658 ; R. v. Diddleburgh, 12 East, 359. 
(2) Part I. p. 32. (3) Ibid, 
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of a certificate in the way of evidence. These two rules I 
shall proceed to lay down, only premising, that when I speak 
of the certifying parish, I mean the parish which grants the 
certificate ; when I speak of the certificated parish, I mean 
the parish which was in contemplation when the certificate 
was granted. 

The first rule is, that whenever a question arises between In what cases 
the certifying and the certificated parish, respecting the set- conclusive evi- 
tlement of the persons included in the certificate, the certifi- 
cate is conclusive evidence, in favour of the certificated parish, 
that at the date of the certificate the settlement of those 
persons was in the certifying parish. (1) 

The second rule is, that whenever the same question arises in what cases 
between the certifying parish and a third parish, (2) or not conclusive, 
between the certificated parish and a third parish, (3) or 
between a third and fourth parish, (4) the certificate is 
evidence, but not conclusive evidence, to the same effect. 

In the case of a dispute between the certifying parish and 
a third parish, the certificate has only the force of any other 
admission, which is, indeed, always evidence against the 
party who makes it, but not of such a binding nature as to 
debar that party from explaining a mistake and showing the 
truth of the matters in question. 

In the other two cases it is also evidence that certain- per- 
sons were, at a particular time, acknowledged by a particular 
parish to be their parishioners. Such evidence may hiduce 
the sessions to relieve the party producing it; but it cannot 
afford grounds for any decision which is to bind the certify- 
ing parish, tor that parish is no party to the matter in dis- 
pute. 

It only remains for me to show in what manner a certifi- Ofthemaqner 
cate is to be proved ; and to touch upon the oljections ^^ proving a 
which may be urged against its being received in evidence. 

First, with respect to the manner of proving a certificate ; 
by statute 3 Geo. 2. c. 29. s. 8., every certificate, whether 
made before the 24th of June, 1730, or since that day, may 
be received in evidence, without further proof than that all 
was done by two justices of the peace, which that act, or 
any former act, required them to do. 

Now with respect to certificates given before the 24th 
June, 1730, it was required by the statute, 8 and 9 W. 3, 



(1) R. V. Buckiagham, 4 Burn, 627. 

(2) As in R. v, Lubbenham, 4 T. R. 251., which case overrules Honiton v. St Mary 
Axe, Salk. 535., and re-establishes the authority of All-Saiuts v, St. Giles's, Salk. 530. 

(3) As in R. v, CliftoD, 2 East, 168. 

(4) As in R* v. St. Marg^aret, Leicester, 8 East, 332* 
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0. 30, that they should be allowed by two justtces. In this 
case it was necessary, Cor a certain time after the passing of 
the statute S Geo. 2. c. 29., to prove the hand-writing;^ of 
the two justices, and to give some evidence of their being 
justices of the peace. But such certificates, after a lapse of 
thirty years from their date, would require no such ^ proof, 
their age and the fact of their being in the custody of the 
proper persons being all that would be reqiured for their au- 
thenticatiou«(l) . 

Our attention, therefore, may for the present be confined 
to certificates, not thirty years old, all of which must follow 
the direction of the statute 3 Geo. 2. 

In offering such certificates in proof, it must be shown 
that the signatures to the allowance of the certificate and to 
the certifying of the oath required by the statute to be 
taken, are the signatures of the two justices, and that they 
were at the time justices of the peace. 

And the same proof must be given in the case of a certi- 
ficate, which is proved to be lost or destroyed ; preceded of 
course by evidence of its destruction or loss, iu order to let 
in secondary evidence of its contents. (2) 

Upon such proof being given, the certificate will be evi-^ 

dence in one or other of the ways mentioned in the two rules 

already laid down ; (3) unless some informality appear upon 

the face of. the certificate, or some irregularity is proved to 

have taken place in the making of it* 

Who may take j^ seems to be quite clear that the certifying parish may 

defers fn \ ^® advantage of any defect or informality in the certificate 

certificate. granted by its own officers. (4) And for this reason^^ that the 

power given to certify being an authority to the parish 

officers by a discretionary act of their own to bind the parish, 

the parish should not be bound by that act u|iless the power 

or authority has been strictly pursued. (5) 

If the certifying parish can object to the validity of the 
certificate, no .doubt any other parish may impugn it« Aa 
therefcMre the objections may be made, betweei^ whatever 
parties the question may ariscy it .only remaina to be shown 
what thfMe objections are which will prove fatal to ita 
validity. 
Of the forms In Order to understand this, it will be necessary to recapi- 
required for tillate the forms required for the making of a due certificate^^ 



n) Seepage ni. (2) Seepage 113#. (3) Pa;e 18S. 

(4) la R..V. Cafeesby» 2 B. and C. 814. , the obj«ctioD wm made hy tike certif^ng, ani 
against the certificated, parish. 

(5) This is the reasoning of Grose J.» ift R. v* Ctiftx>n» 2 £a&t» 174 
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and the character and number of the persons, whose sanction ^^^ making of 
and authority are to give it effect. * certificate. 

K The certificate should be under the hands and seak of 
the churchwardens and overseers of the poor, or the major 
part of them. (1) In places where there are no churchwar- 
dens, the certificate should be under the hands and seals of 
the overseers* (2) Now as the statute mentions church- 
wardens and overseers^ it was held that a certificate signed 
by two persons only, who were the churchwardens, and one 
of whom was also overseer of the poor, did not satisfy the 
terms of the statute; to do which it should have been signed 
by distinct persons as churchwardens, aiid distinct persons as 
overseers. (3) 

In consequence of this decision, and of anotlier of the same 
kind, (4) it was, by the statute 5 1 Geo. 3. e. 80. s. I., enacted 
that certificates, signed by two persons only^ acting or pur- 
porting to act in the capacity of churchwardens as well as 
of overseers of the poor, should he considered as valid and 
effectual asif they were signed by distinct persons as church- 
wardens, and distinct persons as overseers. And this statute 
was afterwards construed to extend to a case where oiie only 
of the officers acted in a double capacity. (5) 

Where a certificate is given by a township or hamlet, &c., 
maintaining its own poor, it frequently happens that the 
certificate is executed by the churchwardens of the parish in 
which the township, &c., is situated, who indeed act as church- 
wardens or chapel- wardens for the township &c., but have 
not been appointed to that office. The statute 54 Geo* 3. 
c« 107, makes the signature of such person valid, provided 
they have bee^ sworn into the office of churchwarden of the 
whiple parish, or into the office of churchwarden or chapel- 
warden of the township &c. 

The same statute in section 2.. gives to the actual over* 
seers and churchwardens or chapel-wardens, acting or 
appointed for the smaller district, the power of executing 
certificates within that district. 

The major part of the churchwardens and overseers means 
the major part of the aggregate body of churchwardens and 
overseerSji and not the majority of each of those classes. (6) 
It seems to be doubtful whether these parish officers must be 



(1) Stat. 8 and & W. 3. c. 30. (2) Ibtd. 

St. Margaret's Leicester, 8 East, 
AU Saiuts, Derby, 13 East, 143. 
,St. Mar^re 
(6) See Part 1. p. 45. 



(3) R.i;. St. Margaret's Leicester, 8 East, 332. 

(4) R. V. AU Saiuts, Derby, 13 East, 143. 

(5) R. V. St. Margaret, Leicester, 2 B. and A. 200. 
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strictly officers de jure, or whether by merely behig officers 
de facto they are sufficiently authorized to execute certifi- 
cates. (1) If they are not sworn into their office, they are 
not officers dejure. To make them so, the court will, in the 
case of old certificates at least, presume that the usual oath 
was taken at the usual time of taking it. (2). 

In some parishes or townships, where there were originally 
two churchwardens or chapel-wardens, it had become the 
practice to elect but one churchwarden or chapel-warden. 
Now, as certificates signed by this single officer in a parish, 
where the custom to elect a single officer might be proved 
not to exist, and whose election indeed was altogether 
void ; (3) as such certificates, I say, were clearly bad ; in 
order to prevent their being litigated and set aside, it was 
by Stat. 1 and 2 Geo. 4. c. 32., enacted, that all certificates, 
which had been executed in this way before the 28th of May 
1821, should be deemed and taken to be as valid as if 
executed by one or more churchwardens or chapel-wardens 
legally appointed. 

If any certificate has been executed in this way since the 
28th May 1821, it is of course as invalid as if the statute 
had never passed. 

ir. The execution of the parish officers is to be attested by 
two or more credible witnesses. And here it may be noticed 
that it has been decided that the justices, who allow the 
certificate, may also attest as witnesses ; but it must appear 
upon the certificate, that they Uike upon them to act in both 
capacities. (4) 

III. Since the statute 3 Geo. 2. c. 29., the witnesses, or 
one of them, must make oath that such witness or witnesses 
saw the execution of the certificate by the parish officers, and 
that the names of the witnesses are of their own proper 
hand-writing. 

IV. Before the passing of the last-mentioned statute, (5) 
the certificate was to be allowed by two Justices of the peace 
for the county, city, liberty, or borough, in which the certify- 
ing parish is situated. But now the two justices have not 
only to allow the certificate, but also to certify that the oath, 
mentioned in the last division, was taken before them. 

How a certifi- These being the principal requisites to make a good cer- 



(1) See what is said by Bayley J., and Littledale J., in R. v. Whitchurch, 1 Man. and 
R. 480, 481. See also R. v. Wymondham, 6 T. R. 553. 

(2) R. V. Whitchurch, t Man. and R. 472. 
See on this subject what is said by Holroyd J. in R. v. Catesby, 2 fi|. s^Qd p^ 819, 
Horncastle v, Boston, 1 Stra. H* (5) 3 Geo. 2. c. 29. 
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tificate, where any one of them is yurmting^ the certificate ?**« "*? ^ 
may be successfully impeached. impeac e • 

Thus if^ in the case of a certificate by a parUh, it be 
proved that it was not executed by the major part of the 
churchwardens and overseers: 

If, in the case of a certificate by a township ^c. which has 
no churchwardens, it be proved that it was not signed by the 
overseers : 

If, in the case of a certificate given by a parbh or town- 
ship, &c. since the 28th May, 1821, and signed by one 
churchwarden only, it be proved that one only was appointed, 
and that there was no custom for such an appointment : 

If the execution of the parish officers appear not to be 
attested by two witnesses at least, or if it be proved that W 
point of fact it was not so attested ; 

If, in a certificate made since the stat. 3 Geo. 2. c. 29, it 
does not appear that the justices certified the oath required 
by that statute, or if it is proved that no such oath was 
taken : 

If the certificate does not appear to have been allowed by 
two justices, or if it be shown, as it must, by the party 
impeaching it when it is thirty years old, that in point of fact 
it .was not allowed by two justices: 

On any of these matters appearing, or being made to 
appear by matter of evidence, as the case may be, the cer- 
tificate will be null and void, and the settlement, which was to 
depend on it, must fall to the ground. 

III. Another species of evidence, by means of which the "'• Of the 
settlement of a particular person may be proved to be in a J^ettUmcnt by 
particular parish, is afforded by the relief which that person the granting 
may have received from the parish at a time when he was of relief, 
residing out of it. 

The giving of such relief is an acknowledgment by the 
parish, that the pauper is their parishioner. And proo( of 
such relief, though given only once, is sufficient ground, in 
the absence of all other circumstances, for presuming a set- 
tlement in the parish which thus affords relief. (1) 

But relief, to be evidence at all, must be afforded to the Tube evidence 
pauper while livine out of the parish. (2) For it may be *' *^b ""f^*®^ 

• ^ !• • • *i_ 'i.-! i_ ^ p must be given 

given to persons iivmg m the parish, in the character of to the party 

casual poor. And however frequently such relief may have when living 

been given, it is better, upon grounds of humanity and ^^^^^^ P*' 
policy, that it should not be received at all as evidence 



\ 



1) R. V. Wakefield, 5 East, 335 ; R. v. Stanley cum Wrenthorpe, 15 East^ 350. 
2} R. V. Chadderton, 2 East, 27 ; R. v. Chatham, 8 East, 498. 
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against the parish. For if the parish officers^ by giving^ 
relief to a pauper, were to be making evidence against 
themselves as to his settlement in their parish, it would 
make them perform their duty to casual poor with great 
reluctance. (1) 
How to be As to the mode of proving such relief, it is a fact which 
proved. may be proved by the pauper himself; or by any person who 

saw a payment made by one of the overseers to the pauper, or 
to any one on the pauper's behalf "; or by the overseer himself, 
if his parish is not a party ; or, if the parish which gave 
relief be a party, it may be proved by the admission of the 
overseer or even of any rated inhabitant whatever, whos6 
declarations are, in all matters relating to settlement, ad* 
missible evidence, (2) whatever weight they may be thought 
entitled to by the Court, which has to determine such ques- 
tions. (3) Or, lastly, relief may be proved, against the parish 
which afforded relief, by giving notice to produce, and by the 
production of, any bool which contains an entry to that 
effect. 



CHAR X. 

0/ certain Exceptunis to the General Rules of Evidence. 

Thbrb are, in settlement cases, three exceptions to the 
general rules of evidence. These have been introduced at 
different times by different statutes, for the purpose either of 
removing certain supposed impediments to the discovery of 
truth, or of facilitating the proper execution of the poor laws, 
I. Interested I. The facts relating to a settlement might be known only 
b*' ^"54060* to persons, who were incompetent from interest to give evi- 
3: c. 170. B.% dence in the case. To obviate this inconvenience, the stat. 
rendered com- 54 Geo. 3. c. 170. 8. 9, enacted that no inhabitant or person 
petent. rated, or liable to be rated, or wholly or in part supported 

out of the rates, or holding or executing any office in the 
parish, shall be, by reason thereof, deemed to be an incom- 
petent witness for or against the parish in any matter relat- 

(1) By Lord Ellenborough, in R. v. Chatham, 8 East, 501. See, however, what is said 
by Bftyley J., in R. v. Trowbridge, 7 B. and C. 255. 

(2) Rex t;. Hardwicke, 11 East, 578 1 Rex v. Whitley Lower, 1 M. and S. S38« 

(3) See Rex v. Hardwicksi and Rex v» Whitley Loweri 1 Burot 7i^g 6« 
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ing to tht rates, or to the boundary, or to any order of < 

removal, or the settlement of any pauper in the parish. - 

Under this statute, therefore, all (A)jectiont on the score of ' 

incompetency in any witness, as an interested witness, are 
wholly removed. 

II. It is a general rule, and applicable to settlement cases n. a soldier's 
as well as all others, that no ex parte statement can be ad* examination 
mitted in evidence against one who has had no opportunity of "iny^ctsf ™ 
cross^xamining the person from whom such statement pro- 
ceeds. (1) This rule was thought to be attended with great 
inconveniences in the case of a soldier, who is more liable to 
sudden and unforseen accidents than ordinary subjects of the 
realm, ki on}er to prevent these inconveniences, and with a 
view to perpetuate the testimony of soldiers, on whose 8et«- 
tlement a question may arise, power is given, by the different 
Mutiny Acts, (2) under particular circumstances, to justices 
of the peace, to take the examination of non-commissioned 
officers and soldiers, and to make it evidence as to their 
settlement, whenever it may come into dispute. 

Such examination may be taken by a single justice of Examination 
peace. But in order to give him jurisdiction, the following ^^ J^\°^ ^^ 
circumstances must conspire : der what cir- 

First, the non-commissioned officer or soldier must be cumstanccsto 
quartered in some place for which the justice who takes the ^&^«°* 
examination is a justice of the peace. 1 

Secondly, he must have, at the time, either a wife or \ 

child. 

Thirdly, the examination must be taken in the town or 
place where the non-commissioned officer or soldier is 
quartered. 

And as all persons having a special authority under acts ah the cir- 
of Parliament, must show their authority upon the face of cumstances 
the order or other document which they are thus empowered ^ho^^^if **?5" 

re ^ '^ ^ y ^ ^t 1 ed lu the eit- 

to execute or effect, it seems to be necessary that these amination it- 
matters, which give the justice jurisdiction, should be stated self. 
in the examination itself. 

Either this examination, or an attested copy of it given by 
the magistrate to the soldier, and by him delivered to his 
commanding officer, may be produced in evidence as to the 
settlement of the soldier, although he be dead or absent 
from the kingdom. (3) 



ri) See R. V. Nuneham Courtney, 1 East, 373 ; R. v. Ferry Frystone, 2 £«fit» 54. 

(2) See Stat. 7 and 8 Geo. 4. cap. 4. sect. 72. 

(3) See Stat. 7 and 8 Geo. 4. c. 4. s. 72 1 R« v. WarinlMter» 3 B. and A. 321« 
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Requisites to 
make the 
examiaatioD 
evidence. 



Origioal exa* 
mioation, how 
proved. 



Attested copy, 
how proved. 



The requisites to make such an examination evidence^ are 
the following : 

First, the document tendered in proof must be either the 
original examination itself, (1) or the attested copy of it. 
No other copy can be admitted. (2) 

Secondly, some proof must be given for the purpose of 
showing that the person whose settlement is the subject of 
inquiry was the person whose examination is produced. 

Thirdly, it was said in a late case, (3) by Mr. Justice 
Bayley, that the fact of the party's being a soldier (and, of 
course, all the other facts) must be proved aZtuitdd, and 
cannot be taken from the examination itself. And he 
instanced the case of the fianbury Peerage, where deposit 
tions by persons, stating themselves to be servants in the 
family, were produced, and it was held by the judges, that 
extrinsic independent proof must be given of the situation 
which they filled. It may, perhaps, be doubted whether 
the two cases are strictly parallel. For iii the deposition 
the statement is an unauthorized and unconfirmed assertion, 
proceeding from the lips of the individual. In the examina- 
tion, it is under the hand of a person who was at the time 
performing a species of judicial act, who was in a situation 
to investigate, and who must be supposed to have investi- 
gated the truth of those facts upon which his jurisdiction 
was founded. 

In the case to which I have alluded, (4) it was not stated 
in the examination itself that the soldier was a soldier in 
quarters. Mr. Justice Bayley seemed to think that this defect 
might be supplied by extrinsic evidence. But Mr. Justice 
Holroyd rested his judgment wholly upon the ground of the 
jurisdiction of the justice not being set forth. 

Lastly, with regard to the authentication of the docu- 
ment, a different mode of proof will be required with 
respect to the original examination from that required for 
the attested copy. 

The original examination must be proved to be in the hand- 
writing of the justice ; or, if not in his own hand-writing, to 
have been signed by him. 

With regard to the attested copy that must be proved to 
have come out of the custody of the commanding officer, to 
whom the Mutiny Act directs it to be delivered. And, in 
order to prove it to be a correct copy of the original, the 



(2) R. V. Clayton-le-Moors, 5 T. R. 714. 
R. v. All Saints, Sittings in Banc, after Hilary Term, 1828. 



(1) R. r. Warley, 6 T. R. 534. 

(3) R. v. All Saints, Sittings 

(4) R. V, All Saints, see note (3). 
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vntness who attested it should, perhaps, he brought forward, 
or evidence of his hand-writing should be given if he him- 
self cannot be produced. And the band-writing of the 
magistrate must certainly be proved. (1) 

III. An exception to the rules of evidence has also been in* The »«• 
made .in the case of a prisoner in a gaol or house of correc- SJJ"^" jj 
tion, or person who is in the custody of any constable or gaol, 
other peace officer by virtue of any warrant or commit- 
ment. (2) In this case, if such prisoner or person has a wife 
or child, a justice of the peace may take his examination in 
writing. And this examination, being signed by the justice 
taking it, is to be received in evidence as. to his settlement; 
but with two limitations, that it is only to be so admitted 
for the purpose of any order of removal ; and that it is evi- 
dence so long only as the person continues a prisoner. 

— • — •* 

(1) R. v.Bilton, 1 East, 13. (2) Stat. 59 Geo. 3.c. 12. s. 28. 
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Abandonment 

of an order of removal, 184. 
ABSENCE, 

on the part of the servant, stipulation for, prevents a 
settlement being gf^ined, 10. 16, 

unless it be for serving in the Militia, 9. 16. 
for a reasonable or justifiable cause, effect pf, 12. 93« 
vtrrongful, purged by the master's taking the servant 

back again, 23« 
by the act of the ma^r, ^* 
his sanction, 24. 
or misconduct, 94, 
in the middle of the service, S3. 123. 
In the beginning of the service, 23. 123. 
at the end of.the service, 23. 25. 27. 123, 
occasioned by imprisonment, 25. 27* 1^9. 
ACKNOWLEDGMENT. See Certificate.— Relief. 
ACT BOOK, 

entry in, of the same force as letters of administration, 159. 
examined copy of, 159. 
ADMINISTRATOR. See Estate. 

title of^ how proved, 159. 
ADMISSION. See Declaration. 
ADJUDICATION, 

in orders of removal, 182. 
ADULT 

apprentice must execute the indenture, 44. 

how discharged, from his indentures, 55. 
ADVOWSON, 

not such an interest as will give a settlement, 84. 
AFTERGRASS, 

the renting of,^ before stat. 59 Geo. 3. c. 50. 65. 
AFTERMATH, 

the renting of, before stat. 59 Geo. 8, c. 50. 65. 
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AGENT^ 

sigDature of^ under the Statute of Frauds^ 162. 
authority of, how to be proved, 162. 
AGISTMENT 

gave a settlement, before stat. 59 Geo. 3. c. 50. 66. 69. 
AGREEMENT, 

parol, see Statute of Frauds, 
written, how to be proved. 111. 
when SO years old. 111. 
when less than 30 years old, and attested, 111. 
in what cases the only evidence, 112. 
proof of, for the hiring of a tenement, 151. 
proof of, for assignment of a lease, 161. 
for sale of an estate, according to the Statute of 
Frauds, 162. 
oral, how to be proved, 112. 
ALE TASTER, 

office of, 97* 
ALIEN 

any, may gain a settlement by renting, 64. 

by estate, 95. 
enemy, cannot gain a settlement in his own rights 2. 
ALLOWANCE. See Justices. 
ANCESTOR, 

seisin of, how proved, 159. 
ANNUITY. See Estate. 
APPEAL. See Order of Removal. 
APPOINTMENT. See Office. 

APPRENTICE. SeeApprenticeship.— Assignment.— Binding. 
Certificate. — ^Deed.— Residence, 
at what age one may be bound, 44. 
to whom, 44. 

aduH, how discharged from his indentures, 55. 
infant, how discharged from his indentures, 55. 
not sui juris to hire himself as a servant, 3. 
not wholly independent of parental control, 105. 
APPRENTICE-FEE, 

stamp, in respect of, 37* 
when to be stated in the indenture^ 38. 40. 
APPRENTICESHIP, 

how to be constituted, 35. 
difiference between, and hiring and service, 42. 
defective, cannot be considered as a hiring, 18. 42. 54. 
deed of, to be stamped, 35. 
how to be annulled. See Indentures. 
ASSESSMENT, 

in what manner it should be made, to give a settlement 

by payment of rates, 79. 
by mistake, will give a settlement, 80. 
instances of, not in the occupier's own name, 79, 155. 
proof of. See Rate. ^ 
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ASSIGNMENT, 

of a common apprentice, how to be effected, 58. 59. 

if in writing, requires a stamp, 58* 143* 
of a parish apprentice before 1st October 1816; how to 
be effected, 58, 60. 

since 1st October, 1816, how to be effected, 59. 

in what cases exempt from stamp-duty, 59« 

how to be proved, 143* 
of lease &c. according to the Statute of Frauds^ how 

proved, 161. 
ATTAINDER, 

effect of, upon a settlement^ 1. 9. 
AUTHENTICATION 

of a written agreement. 111. 

of a deed, 135. 

of a certificate, 130. 

of a rate, 154. 

of an order of removal, 178. 

BAILIFF, 

occupation of a tenement as, 147- 
BANKRUPTCY 

of the master does not put an end to a contract of fa'i^ 

ing, 97. 
BANNS, 

publication of, three times, 170. 

in the true names of the partieSi 170. 
not necessary to prove, 170. 
BAPTISM, 

register of. See Register. 
BASTARD, 

settlement of, in general^ 107* 

if the mother is removed by fraud, 108. 
if the mother is removed by a wrongful order, 108* 
if born under a suspended order, or in transitu, 108. 
when tlie mother is a vagrant, 108. 
in a house of correction, 108. • 
in a county gaol, 108. 
in a lying-in hospital, 108. 
in a house of industry, 108. 
when the mother is residing under the certificate 

of a friendly society, 108. 
when the mother is residing under a parish 
certificate, 108. 
under 7 years old, cannot be removed from the nu the/j 
108. 

how to be maintained, 109. 
in what case included in a certificate, 33. 
BINDING 

as apprentice, 

rales'for, in genera^ 35. 



196 IKOSX. 

BINDING, 

as apprentice, rales for, by the party himself, 43. 
bow proved, when by the party himself, 137* 
of parish apprentices, under stat. 43 £liz. c. 2| how to be 
' effected, 45. 

in what cases Toid> 45. 
in whi^t cases only voidable, 48. 
how to be proved, 137* 
ttnder stat 56 Geo. 3. c. 139> how to be effected^ 
48—51. 
in what cases void, 51. 
how to be proved, 137- 
of apprentices to the sea-service, 5.1. 
how to be proved, )S8. 
to chimney sweepers, 52. 
how to be proved, 138. 
BIRTH, 

time of, may be proved by hear^say, 175. 
place of, how proved, 176. 

not by roister of baptism alone, 176. 
BORSHOLDER, 

office of, 97- 
BOUNDARY, See Parish. 
BUILDING, 

under stat. 59 Geo. 3. c. 50, and stat. 6 Geo. 4. c, 67» 
what it should be, 75, 77> 151. 
i|nd how it should be enjoyed, to give a settlement, 75. 
in what cases a chattel and not a future, 145. 

CATTLEGATE, 

the renting of, .before stat> 59 Geo. 3. c. 50., 65. 
CERTIFICATE, 

parish, definition of, 32. 

takes e£fect from the time of delivery, 3^. 

who are included in, 32. 

how to be executed and allowed, 187* 
conclusive as to the fact of persons residing under it, 132. 
effect of, where a woman has a bastard child, 108. 
in what way a settlement may be gained by persons 

residing under, 3. 65. 132. 
in "what cases a bar to gaining a settlement, 3. 34. 63. 
how discharged, 33. 
how proved, 130, 185. . 
30 years old, how proved, 186, 
effect of, as evidence of settlement, 184. 
in what cases ooncliisive evidence of settlement, 1 85. 
in what cases not conclusive, 185. 
delivery of, how proved, 130. 
proof of, if lost or destroyed, 131. , 
who may take advantage of defects ioj 186. 



CERTIFICATE, 

forms rtquired in making, 186. 

how impeached, 188. 

of friendly society. See Bastard. 

that letters of administration have been granted, 159. 
CESTUI QUE TRUST. See Estate. 
CHAPELS, 

marriages in, 165* 16^ 

consecrated, 165. 
CHAPEL-WARDENS 

may bind apprentices, 47- 

may execute certificates, 187- 
CHARGEABILITY, 

necessary to a removal, 181. 

statement of, in the order, 182. 
CHARITABLE INSTITUTION, 

persons supported in, 3. 

CHARITY, , ^ u • «. ,,o 

effect of, where it is the sole ground of the service, 7. 1 19. 

public, what, 39. 

binding apprentices by, 36. 
CHARITY-SCHOOL, ^ . , .^^ 

master of, has not a public office in the parish, 97. 
PHATTEL 

dlflference between a chattel and a fixture, 145. 

CHILD. See Bastard. , *ui •. ,.^o 

legitimate, in what cfrses settled in the place of bUib, 109. 

how emancipated, 101. 
in ventre sa mere, 33. 

al what age removable from the mother, 108. 
settlement of posthumous, 106. 
CHIMNEY-SWEEPER, 
binding, to 53. 

how proved, 138* 

how invalidated, 141. 
CHURCHWARDENS, . ; 

execution of deeds of apprenticeship by, 45. 51. 

how proved, 137. 
signing and sealing of certificates by, 187. 

how proved, 185. 
for a township or hamlet may bind apprentices, 47. 

may execute certificates, 187. 

office of, 97. .. ^ i_ J J 

acting in the double capacity of churchwardens and 

overseers, may execute indentures of apprenticeship, 46. 

and certificates, 187. - , . 

major part of churchwardens and overseers, what, 

45. 187. 
COHABITATION, 

evidence of marriagdi 167* 
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COLLECTORS 

on turnpike rpad^ how far debarred from gaining a 
settlement, 3. 

servant to, 3. 28. * ». 

apprentice to, 3. 63. 
of duties, office of, 97* 
COMMON, 

right of, whether a sufficient estate to give a settle- 

ment, 84. 
tenant in. See Estate. — ^Tenant. 

in gross, the renting of before stat. 59 Geo. 3. c. 50.^ 65. 
COMPLAINT, 

the foundation of an order of removal, 181. 
to whom to be made, 180. 
by whom, 180. 

statement of, in the order, 181. 
CONDITIONS, 

difference between, and exceptions, 12. 13. 
effect of, upon a hiring^ 12. 
instances of, 13. 15. 

effect of, upon the hiring of a tenement under stat. 59 
Geo. 3., 75. 
CONSECRATION. See Chapels. 
CONSENT 

of master and servant to a dissolution of the contract, 25. 

how proved, 123. 
of the first master to the apprentice's serving a second 
master, 53. 58. 
how proved, 142. 
of the second master to the apprentice's serving a third 
master, &c. 

how proved, 144. 
of any master to the apprentice's serving another, if in 

writing, must be stamped, 58. 143. 
of parent to the binding of a boy to a chimney-sweeper, 52. 

how proved, 138. 
of pareiUs or guardians to a marriage by license, 169. 172. 
of justices to the assignment of a parish apprentice, 
59. 143. 
CONSIDERATION. See Apprentice-fee. 

other than that stated in a deed, may be proved, 93. 163. 
CONSTABLE, 

office of, 97. 98. 
CONTRACT See Hiring.— Agreement. 

express, not necessary for creating a tenancy, 70. 
COPARCENARY. See Estate. 
COPY, 

in what cases, evidence of rate under stat. 17 Geo. 2., o. 

3., 154. 
examined, of agreement, II3« 
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COPY, 

examined^ of a deed, 137. 
of rate, 154. 
of probate, 159. 

of letters of administrationj 159. 
of exemplification J 159. 
of will, 161. 
of act booky 159. 
of probate act book, 159. 
of order of removal, 178. 
of judgment of sessions, 184* 
of sentence in the ecclesiastical court, 168. 
attested, of soldier s examination, 191. 19^. 
of court roll, 16f2. 
COPYHOLD. See Devise.— Estate. 

interest how proved, 162, 
COUNTERPART 

of deed, in what cases evidence, 137* 
COUNTY, 

statement of, in orders of removal, 182. 
COUNTY GAOL. See Bastard* 
COUPLING SERVICES, 

rule for, 21. 28. 
COURT ROLLS, 

original, 162. 
copies of, 162. 
COWS. See Dairy. 
CROPS. See Growing Crops. 
CURATE, 

office of, does not give a settlement ; and why, 96. 
CURTESY. See Tenant by the Curtesy* 
CUSTODY, 

proof of, in the case of agreements 30 years old, UK 
of deeds 30 years old, 135. 
of certificates, 130. 
CUSTOM, 

to hire half-yearly, effect of, 122. 
for electing one churchwarden, 46. 188. 
of the country, effect of, upon a hiring, 9* 
effect of, as to the period of serving, 122« 
CUSTOMARY HEIR, 

title of, how proved, 157. 

DAIRY, 

the renting of, before stat* 59 Geo. 3 i c. 50., 66. 
DEATH, 

how proved, 158. 

of the master does not dissolve a contract of biflnsr, 27« 
DECLARATIONS, 

in what cases evidence, 166. 

ivhen not admissible, 167* . 
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DECLARATIONS, 

eyidence of legitimacy, 175. 
of illegitimacy, 175. 
of marriage, 166. 
of deceased occupier, 146. - 

of rated inhabitants, not deceased, as to settlement, &e., 
190. 
DEED 

of apprenticeship, how to be proved when SO years old, 

135. 

when under SO years old, and attested, 135. 
when under 30 years old, and not attested, or the 
subscribing witness dead, 136. 
by whom to be executed. See Binding, 
delivery of, presumed, 136. 
how to be invalidated, in general, 139. 

in the case of one binding himself, 139. 

in the case of a binding under stat. Eliss., 139. 

in the case of a binding under stat 56. Geo. 3., 

140. 
in the case of a binding to the sea-service, 141. 
in the case of a binding to a chimney-sweeper, 141. 
DEPUTY. See Office. 
DERIVATIVE SETTLEMENT, 
definition of, 4. 100. 
general rule as to, 100. 
communicated instanter^ 105. 
in what way acquired, 4. IQO* 
proof of, 164. 
DESTRUCTION 

of a deed or written instrument, how proved, 113. 
of an order of removal, 178. 
of acertifi($ate, 186. 
DEVISE 

of freehold, title by, how proved, 160. 
of copyhold, title by, how proved, 161. 
of leasehold, title by, how proved, 161. 
DISPENSATION, 

what amounts to, 36. SK7. 38. 
how fw a question of fact, or law, 138. 
cases of, stated, 133. 

rule for determining what is and what is not, 189. 
DISSOLUTION 

of a contract of hiring by deed, how effected, 24. 
of a contract of hiring by parol^ how effected, 25. 27. 

how proved, 133. 
of an apprenticeship, 55-^57* 
DISTRICT, 

statute 56 Geo. 3., 139., how far extended to incorporated 

or other, 49. 
officers of districts have no power to bind f^prentlces, 47* 



DOWER. See Estate. 
DWELLING-HOUSE, 

under stat 59 Geo. 3., and stat. 6 Geo. 4., 75. 77* 151. 

ECCLESIASTICAL COURT. See Spiritual Court.— Sentence.— 

Marriage. 
ELEGIT, 

proof of title under, 100* 
EMANCIPATION, 

how effected, 101. 

in wh^t cases it does not take plaee, 102. 
begins, when, 104. 
relates 'back, in what cases, 104. 
EQUITY OF REDEMPTION. See Estate. 
ESTATE, 

what sufficient for a settlement, 83. 

freehold, 84. 

copyhold, 84; 

in common, 84. 89. 

in coparcenary, 84. 89. 

joint, 84. 89. 

legal, 85. 

of guardian in socage, 85. 159. 

of mortgagee in possession, 85. 

of executor after probate, 85. 158. 

of administrator after grant of administration, 85. 

159. 
of husband in right of his wife, 85. 158. 
of defendant in ejectment, 85. 
of a party who has contracted to sell, 85. 
of assignee of a term, 84. 94. 
of conusee of a statute-merchant, &c., 160. 
equitable, 86, 

of cestui que trusty 86. 

of sole next-of-kin before administration, 86. 

of a party conveying for sale or mortgage with a 

clause for re*conveyance, 86. 
of a party having a beneficial interest, 87* 
what does not amount to, 87. 
license to occupy, 87. 
devise, ^c.^ under which no beneficial interest 

actually passes, or is intended to pass, 89. 
a mere right or franchise, 90. 
a specific annuity out of land, 90, 
a specific legacy out of land, 90. 
an occupation by parol, though part of the pur- 
chase-money is paid, 87* 
an occupation under an agreement, according to 
the Statute of Frauds, with part-payment, 88. 
right to dower, 91. 
equity of redemption, 91. 
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ESTATE, 

equitable^ what right of next-of-kin to an account, 91. 

right to a surplus or residue arising from sale^ 

91. 
right of one ousted^ 91* 
widow's quarantine gives her a sufficient, 91. 
how acquired, 

by operation of law> 91. 
by act of parties^ 91. 
by money-purchase for 30/., 91. 
who may hold so as to acquire a settlement^ 95* 
EXAMINATION 

of soldier^ original^ how to be proved, 192.' 

attested copy of, how to be proved, 192. 
And see Soldier. 
EXCEPTIONS, 

difference between express and implied, 10. 
effect of express, upon a.hiring, 10. 12. 
difference between, and dispensation, 11. 12 • 
difference between, and conditions, 12. 13. 
» tests for ascertaining, 16. 

And see Hiring. 
EXECUTION 

of an instrument, pi'oof of, in what case dispensed with, 
111. 113. 

how proved, 112. 
of an office. See Office, 
of a deed, 136. 
EX ECl JTOR. See Estate. 

title of, how proved, 158. , 

service with, after the master's death, by a hired servant, 
28. 

by an apprentice, 56. 

FAMILY, 

definition of, 100. 

head of, who, 100. i 

subordinate members of, who ar^e, 101. 

how they cease to be. 
See Emancipation. 
FEME COVERT, 

cannot acquire a settlement in her own right, 2. 
FINE, 

to the lord of the manor is reckoned as part of the con- 
sideration, 92. 

expense of levying a fine paid by the purchaser, 93. 
FISHERY, 

the renting of, before stat. 59 Geo. 3., 65. 
FIXTURES. See Value. 

in what case a mill is a chattel and not a fixture, 145.^ 
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FLAGS, 

the renting of, before stat. 59 Geo. 3.> 65. 
FOGG. See After-grass. 
FOREIGNERS. See Alien. 

may acquire settlements, 3» 

children of, where settled, 109. 

may gain settlements by renting, 64. 
FRANCHISE. See Estate. 
FRAUD, 

what amounts to, in a hiring, 9. 

under the Marriage Actj 96 Geo. 2., 170* 
FREEHOLD 

interest. See Devise.-— Estate. 
FRIENDLY SOCIETY, 

certificate of. See Bastard. 

GAOL. See Bastard. 
GATE-KEEPER, 

in what cases cannot gain a settlement, 3. 
GROWING CROPS, 

the renting of, before stat. 59 Geo. 3., 65. 
GUARANTEE. See Rent. 
GUARDIAN 

in socage. See Estate* 

title of, how proved, 159. 

of the poor need not execute indentures of apprenticeship^ 
47. 

HAMLET, 

officers of, may bind apprentices, 47. 

may execute certificated, 187* 
HAND-WRITING, 

of parties to an agreement, when and how to be proved^ 
IISJ. 162. 

of subscribing witness j in what cases to be proved^ 112. 
135. 160. 
HAY-GRASS, 

the renting of, before stat. 59 Geo. 3., 65. 
HAY-WARD, 

office of, 97- 
HEAR-SAY EVIDENCE. See Reputation,— Declarations, 
HEIR-AT-LAW, 

title of, how proved, 157. 
HIGHWAY 

rate. See Ratei 
HIRING, 

of a tenement. See Tenement. 

yearly, instances of, 116. 

express, 8. 

general, 8. 114. 

proof of, 114. 



HIRING, 

specific^ 8. 

proof of, 116. 
conditional, 16. 17. 

instances of, IS. 15. 17, li7> 
tests for ascertaining, 16* 
constructive or implied, 8. 19. 

proof of 118. 

presumptions against, 119. 
retrospective, 10. 
exceptive, 10. 16. 

instances of, 13. 
tests for ascertaining, 16. 
for a particular job, 17. 
to work by the piece, 17. 
compulsory, 6. 
proof of contract of, 1 10. 
contract of, how dissolved, 24. 123. 
at will, does not amount to a generalhiring, 8. 114. 
instances of, 115. 
proofs of, 114. 
at monthly wages, 115. 116. 
at weekly wages, 115, 116. 
at weekly wages, with a month*8 notice, 116. 
for 52 weeks, 8. II7. 
for 365 days in leap-year, 117* 
HIRING AND SERVICE. See Settlement. 

difference between a contract of, and one of apprentice- 
ship, 18. 42. 
HOG.RINGER, 

office, of, 97. 
HOUSE OF CORRECTION. See Bastard. 
HOUSE OF INDUSTRY, See Bastard. 
HOUSE-DUTY, 

payment of, gives no settlement, 80. 
HUSBAND, 

estate of, in right of his wife. See Estate, 
effect of his settlement being unknown, 101. 106. 
or of his having none, 101. 106. 

IDENTITY, 

proof of, 162, 184. 
ILLNESS, 

absence occasioned by, 23. 

residence on account of, 31. 60. 
ILLEGITIMACY, 

proofs of, 175. 
IMPRISONMENT, 

absence occasioned by, 25. 27. 129. 
IMPROVEMENTS. See Value. 
INCORPORATED DISTRICT. See District. 
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INDENTURES. See Deed. 

of apprenticeship, valid how to be annulled, &5. 56. 

in what cases only voidable, 48. 
voidable^ how to be avoided, 56. 57. 
when void for defect of stampi 38. 
INFANT, 

may hire himself, 7- 
may bind himself apprentice, 44. 

binding himself, must execute the deed of apprentice- 
ship, 44. 
cannot discharge himself from the apprenticeship, unless 

it be for his benefit, 55. 
may elect to avoid an indenture which is voidable, 56. 
under seven years^ cannot be separated from the mother, 
168. 

can gain a settlement by estate^ 3. 
INHABITANT, 

rated, in what cases a competent witness, 190. 

declaration by, admissible evidence against his 
parish, 190. 
INSTRUMENT, 

written. See Agreement. — Loss. — Destruction. 
IRISHMEN, 

may acquire settlements, 3. 
children of, where settled, 106. 109. 
removal of, 106. 109. 

JEWS, 

marriages among, 173. 
JOINT-ESTATE. See Estate. 
JOINT-TENANT, 

might gain a settlement by renting before stat. 59 Geo. 

3., 66, 
cannot gain one under stat. 59 Geo. 3., nor under stat 6 
Geo. 4., 75. 77. 
JUDGMENT 

of sessions, how proved, 184. 
JUSTICES, 

allowance of indentures by, 47. 50. 

how proved, 137. 
allowance of certificates by, 186. 

how proved, 186. 
dissolution of contract pf hiring by, 26. 125. 
examination of a soldier by, 191. 

of prisoner, &c., by, 193. 
what bfndings are to be allowed by, 48. 
discharge of servants by, 26. 

how proved, 125. 
discharge of apprentices by, 55. 

allowance of assignments of parish apprentices by, 59. 
orders of removal by, 180. 
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JUSTICES, 

removing, must not be churchwardens or overseers of 

the complaining parish^ 181. 
proof of being, 137* 
orders of, for binding apprentices, 49. 

KING'S BENCH, 

principle formerly adopted by, in deci^ng cases of dis- 
pensation, 126. 
rule laid down by, in later times, 127. 

LAND, 

under stat. 59 Geo. 3., how it was to be enjoyed, to gain 

a settlement, 75. 
how it must be enjoyed under 6 Geo. 4., 77* 
LANDLORD, 

assent of, to the occupation, 146. 

in what cases presumed, 146. 
in what cases to be proved, 147. 

LAND-TAX, 

tNiyment of, gave a settlement, 80. 
LEASEHOLD 

interest. See Estate. — ^Devise. 

under a will, how proved, 16U 
LEDGER-BOOK, 

evidence of the contents of a lost will, 161. 
LEGACY. See Estate. 
LEGITIMACY, 

proof of, 175. 
LETTERS OF ADMINISTRATION, 

if lost, how proved, 159. 

examined copy of, 159. 

certificate of, 159. 
LICENSE, 

to occupy, does not amount to a grant. See Estate. 

to use machinery, though fixed to the freehold, does not 
create a tenancy, 69. 

marriage by, under stat. 26 Geo, 2., 169. 172. 
under stat. 4 Geo. 4., 179* 

special, when necessary, 169. 172. 

LOSS 

of deed, or other instrument, how proved, 113. 

of order of removal, 178. 

of certificate, 131. 186. 
LUNATIC, 

marriage of, 174. 
LYING-IN-HOSPITAL. See Bastard. 

MARINE, 

at what time emancipated, 102. 
MARRIAGE. See Settlement. 
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MARRIAGE, 

proof of an actual, under stat. 26 Geo, 2. c. 33., 165. 

under stat. 4 Geo. 4. e. 76.j 165. 
by hear-say, 166. 
proof of, by sentence of the Spiritual Court, 168. 
proof ofy by reputation, 167* 
how disproved^ 1 68. 

how shown to be illegal, before stat. 26 Geo. 9., 173. 

under stat. 26 Geo. 2., 173. 
in the case of banns, 170. 
in the case of license, 169. 
under stat. 4 Geo. 4,, 174. 
in general, 174. 
of Jews, 173. 174. 
of Quakers, 173. 174. 
out of England, 173. 
of lunatic, 174. 

emancipation effected by, 102. 104. 
settlement by. See Settlement. 
MASTER, 

bankruptcy of, does not dissolve a contract of hiring, 27- 
death of, does not dissolve a contract of hiring, 27* 

how far it may put an end to an apprentice- 
ship, 56. 
MASTER AND APPRENTICE, 

relation of, how and by what terms to be constituted, 42. 
in what respect different from that of master 
and servant, 42. 
MASTER AND SERVANT, 

relation of, in what respect different from that of master 
and apprentice, 18. 
MILITARY COLLEGE, 

servant at, gains a settlement, 28. 
MILITIA-MAN, 

competent to hire himself, if his being in the militia is 

.made known to the master, 6. 
not emancipated by his enlistment, 102. 
MILLS, 

the renting of, before stat. 59 Geo. 3. c. 50., 65. 
in what cases they are not tenements, but mere chattels, 
145 
MINORS, 

marriages of, under stat. 26 Geo. 2., 169. 
under stat. 6 Geo. 4., 172. 
MORTGAGEE, 

title of, not complete without possession, 95. 
in possession, estate of, 85. 
MORTGAGOR, 

in possession, estate of, 85. 
MUTINY ACTS, 

examinations under, 191. 

p 
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NAMES, 

what are tlie true, 170. 
Tariation of, when &tal to a marilage, 171- 
NON-ACCESS. 

how to be proved, 175. 
NOTICE. 

effect of stipulation for determining the service by^ 

17. 116. 
equivalent for, 17. 
to overseers, in binding parish apprentices, in what cases 

necessary, 49. 50. 
to produce a written agreement, 113. 

proof of, 113. 
to produce sin indenture of apprenticeship, 136. 
^ a rate, 154. 

an order of removal, 178* 
NULLITY, 

sentence of, conclusive evidence against a marriage, 168. 
NURTURE, 

age of, what, 2* 

OCCUPATION, 

how far necessary to the gaining of a settlement by 
renting before stat. 59 Geo. 3., 73. 

proof of before stat. 59 Geo. 3., 145. 

how far necessary under stat. 59 Geo. 3., 75. 

proof of, under stat. 59 Geo* 3., 151. 

absolutely necessary under stat. 6 Geo. 4. c. 57., 77. 

how proved under stat. 6 Geo. 4., 153. 

by a party not rated in his own name should be known 
to the parish, 80. 155. 

as a servant or bailiff, 67. 147. 
OFFICE, 

what species of, will give a settlement, 97. 

extent of, in the parish, 98. 

relation of, to the parish, 98. ' 

executed by deputy, effect of, 99. 

must be executed for a whole year, 99. 

appointment to, how proved, 163. 

execution of, how proved, 163. 
OFFICER, 

non-commissioned, examination of, under the Mutiny 
Acts, 191. See Soldier. 
ORDER, 

of justices, for binding apprentices, 49. 

special, in what cases necessary, 50. 
ORDER OF REMOVAL, ^ 

effect of, as evidence of settlement, I77. 

not appealed against, conclusive, I77. 

how proved, 178. 
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ORDER OF REMOVAL, 

confirmed on appeal^ conclusive, 177- 

how proved, 184. 
quashed on the merits, how far conclusive, 178. 

how proved, 178« 
quashed for matter of form, no evidence at all, 178. 
in what cases a nullity, 179. 
in what cases it may be invalidated, 179. 
what parishes may take advantage of defects in, 179. 
requisites to a good order of removal, in point of fact, 180. 

in point of form> 181. 
defects vitiating in totOy iS3. 
vitiating in part, 183. 
abandonment of, by the removing parish, 184. 
OSTLER, ^ 

presumption of vearly hiring in the case of, 118. 
OVERSEERS, 

execution of deeds of apprenticeship by, 45. 51. 137. 

signing and sealing of certificates by, 187* 

for a township or hamlet may bind apprentices, 47- 

may execute certificates, 187* 

office of, 97. 

major part of churchwardens and overseers, what, 46. 
187. 

acting in the double capacity of overseers and church- 
wardens may execute certificates and indentures of 
apprenticeship, 46, 187. 

PARENTAGE. See Settlement. 
PARENTAL CONTROL, 

in what cases suspended, 102, 104. 

how destroyed, 102. 
PARISH, 

bounds of, how proved, 150. 
PARISH-CLERK, 

office of, 97. 98. 
PARISH-OFFICERS. See Churchwardens.— Overseers. 

may bind apprentices, though there be a guardian of the 

poor, 47. 
in what cases competent witnesses, 190. 
of complaining parish not to act as removing 'justices^ 

181. 
complaint by, necessary to an order of removal, 180. 
may employ other persons to execute an order of re- 
moval, 183. 
dejure and de facto, 187. 
PART-PAYMENT. See Purchase-money. 
PAYMENT. See Rent.— Rate. 
PEDIGREE, 

how proved, 157* 166. 

P 2 
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PERAMBULATIONS, 

evidence of the boundary of a parish, 150. 
POSSESSION, 

how proved, 157, 

in what cases necessary to complete a title, 95. 
POSTHUMOUS CHILD, 

settlement of, 106. 
PREMIUM. See Apprentice-fbe. 

effect of, in construing a service, 42. 

out of the parish funds, 48. 
PRISONER, 

not to gain a settlement in the parish where confined, 3. 

may be examined as to his settlement, 193. 

examination of, in what cases evidence, 193. 
PROBATE, 

evidence of executorship, 158. 

of devise of a term of years, 161. 

if lost, how proved, 159. 

exemplification of, what, 159. 

examined copy of, 159. 
PROBATE ACT BOOK, 

entry in, of the same force with the probate itself, 159. 
examined copy of, 159. 
PURCHASE, 

estate by. See Estate. 

title by, how impeached, 163. 
PURCHASE-MONEY. See Consideration.' 

in what way it may be paid so as to give a settlement to 
the purchaser, 92. 

of what it consists, 92. 

effect of part-payment of, 87. 

QUAKERS, 

marriage of, 173. 
QUARANTINE, 

widow's. See Estate. 
QUORUM, 

in what eases one of the justices making an order of re« 
moval should be of the quorum, 180. 

in what cases not, 180. 

evidence as to the qtufrum, 140. 

one of the two justices, who allow the binding of a 
parish apprentice, must be of the quorum, 48. 

RATE, 

payment of, necessary for gaining a settlement, 79. 

how proved, 155. 
what payment of, sufficient, 80. 
void, will give a settlement, 80. 
not confined to parochial taxes, SO. 
scavenger's, gives no settlement, 80. 
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RATE, 

highway^ gives no settlement, 80. 
proof of, 154. 
RECOGNIZANCE 

in the nature of a statute staple, 

• title of the conusee of, IGO. 
RECORD. See Judgment. 
REGISTER, 

proof of marriage by, 158. 

of death by, 158. 
no evidence per se of the place of birth, 176, 
REGISTER-BOOK, 

evidence of the contents of a lost will, 161. 
RELATIONS, 

declarations by deceased, 166. 175. 
RELATIONSHIP, 

how proved, 157- 

effect of, as to presuming a contract of hiring, 1^. 
no bai" to a contract of hiring, 7- 
effect of, where it is the sole ground of the service, 7« 
RELIEF, 

in what cases evidence of a settlement, 189. 
how to be proved, 190. 
RENT, 

out of a freehold, will not give a settlement, 84. 
in what cases evidence of yearly value, 71* 149. 
not necessary for a settlement by renting before stat. 59 

Geo. 3., 70. 
payment of, how proved, 152. 

effect of a security or guarantee for, 72. 
under stat. 59 Geo. 3., by whom it must have been 
made, 76. 

to what amount necessary, 76. 
under stat. 6 Geo. 4., by wham It may be made, 77* 
* to what amount necessary, 77* 

REPUTATION, 

evidence of the bounds of a parish, 150. 
of the fact of marriage, 166. 
of parties being husband and wife, 167* 
of legitimacy or illegitimacy, 175. 
REPUTE, 

names acquired by, in what cases the true names, 170. 
RESIDENCE, 

for 40 days, in what cases necessary, 29. 
as a servant, 28. 

how to be proved, 130. 
how to be rebutted, 130. 
{IS an apprentice, 60. 

how to be proved, 141. 
how to be rebutted, 142. 
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RESIDENCE, 

for forty days^ as a renter of a tenement, 73. 76. 78- 

proof of, 149i 152. 153. 
as a payer of rates^ 81. 82. 

proof of, 156. 
as owner of an estate^ 95. 

proof of, 163. 
as a public officer^ 97. 99. 

proof of, 164. 
as a native^ whether necessary or not, 107. 
under a certificate, in the case of a master or servant^ 3^. 

in the case of a master or apprentice^ 63. 
how proved, 130. 
REVERSION, 

a reversion will give a settlement, 84. 
RIGHT, 

a mere right to land, or to an interest in land, gives no 
settlement, 90. 
RUSHES, 

the renting of growing, before stat. 59 Geo. 3., 65. 

SCOTCH MARRIAGES, 174. 
SCOTCHMEN, 

may acquire settlements, 2. 

removal of, 106. 109. 

children of, where settled, 106. 109. 
SCHOOL-MASTER. See Charity-school. 
SEA-SERVICE, 

bindingto, 51.138. 141. 
SECONDARY EVIDENCE, 

of a written agreement, 1 13* 
1^ of a deed, 137* 

of an assignment ef an apprentice, 143. 

ofa will, 161. 

of an order of removal, 178. 

of a certificate, 131. 

of a rate, 154. 
SEISIN, 

how proved, 159. 

possession proof of, 157* 

not sufficient evidence of a setdement, and why, 157. 
SENTENCE 

of Spiritual Court on a question of marriage, conclusive 
evidence, 168. 
SERVANT, 

occupation of a tenement merely as, not sufficient to 
give a settlement, 67« 147. 

in hu^andry, presumption of yearly hiring in the case 
of, 118. 

declaration of, in matters of pedigrecj,^ 166. 
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SERVICE 

for a year, under diflFerent hirings, 20. 
partly under no hiring, 21. 
must be uninterrupted or continued in point of 

law, 22. 
continued, ,wbat amounts to» 22. 
constructive, wliat, 23. 28. 
same, what, 28. 
proof of, 123. 
in a public institution gires a settlement, 28. 
to a second master with, the consent of the first, 28. 
as an apprentice, 52. 

to a 'second or other subsequent master, in what 
cases a good service under the indentures, 52 — 54. 
constructive, what, 52. 
SEITLEMENT, 

definition of, 1. 
who may acquire, 2. 
. different kinds of, 2. 

emancipation bygainmg, 101. 104. 
by hiring and service, 

origin of^ 4. 
definition of, 5. 

qualifications for gaining, 5— 7« 
proofs of. 111. 

by apprenticeship^ 

foundation of, 34k 
definition of, 34. 
proofs of, 135. 
by renting a tenement, 
origin of, 63. 

before stat. 59 Geo* 3.> definition of, 64 . 
how proved, 145. 
who might acquire, 64. 
under slat. 59 Geo. 3. c* 5a, 73* 
how proved, 149. 
requisites to gain, 74. 
under stat. 6 Gea 4. c. 67*> 76. 
requisites to ga]ii> 77* 
how proved, 153. 
by payment <tf rales, 

origin of» 78. 

in respect of a tenement bcifore dtftt« 35 Geo. 
3* c. 101., 78. 

how proved, 153. 
in respect of a tenement sinee stat. 35 Geo. 
3. c. 101., 79. 

how proved, 156. 
how far abolished^ 79. 
in general, 82. 
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SETTLEMENT, 

by payment of rates in general, how proved, 156. 
by estate, 

foundation of, 82. 
definition of, 83. 
proofi of, 156. 
by office^ 

origin of, 96. 
definition of, 97« 
proofe of, 163. 
by marriage, 100. 

communicated instanter, 105. 
how proved, 165. 
by parentage, 100. 

communicated insianter to legitimate uneman- 

cipated children, 105. 
how proved, 174. 
by birth, 

foundation of, 107* 
who may acquire, 107« 
how proved, 176. 
SEXTON, 

office of, 97* 98. 
SHEEP, 

the hiring of the feeding of sheep upon land, before stat. 
59 Geo. 3., 66. 
SOCAGE. See Guardian.— Ward. 
SOLDIER, 

not competent to hire himself, 3. 5. 
examination of, under the Mutiny Acts, 191. 
how to be taken, 191. 
in what cases evidence, 1^1. 
at what time emancipated, 104. 
how re-inoorporated in his father's family, 104. 
may gain a settlement by renting, 64. 
SPECIFIC ANNUITY See Estate. 
SPECIFIC HIRING. See Hiring. 
SPECIFIC LEGACY. See Estate. 
SPIRITUAL COURT, 

sentence of, affirming a marriage, 168. 
annulling a marriage, 168. 
STAMP DUTY 

on deeds of apprenticeship in general, 35. 
upon parish apprenticeships, 36. 
upon bindings at the expence of any public charity, 36. 
upon all other bindings, 37-^-41. 
exemption from, in the case of bindings, 39. 
upon the transfer or assignment of apprentices, 58. 143. 
exemptions from, in the case of assignments of parish 
apprentices, or those bound out by public charity, 58. 
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STAMP DUTY 

not necessary to a written agreement for the hire of a 

servant^ 112. 
necessary to a consent of the master to the apprentice's 

serving another^ 58. 143. 
on copies of court rolls, 162. 
STATUTE-MERCHANT, 

title of con usee of, 160. 
STATUTE OF FRAUDS, 

agreement not according to> part of the purchase-money 
only being paid^ gives no sufficient estate for a settle- 
ment, 87* 
agreement according to, with a like part-payment, is 
also held insufficient, 88. 
reasons against this latter doctrine, 88. 
STATUTE STAPLE, 

title of conusee of, 160. 
SUB-LESSEE, 

proof of occupier being, 148. 
SURRENDER, 

expences of, paid by the purchaser to his own attorney, 
are not part of the purchase-money, 93. 

TAXES, 

payment of, in what cases gave a settlement, in what 
cases gave none, 80. 
TENANCY, 

how proved, 145. 
how rebutted, 147. 
TENANT 

'at will, might gain a settlement by renting before stat. 

59 Geo. 3., 70. 
by elegit. See Elegit. 

in common, might gain a settlement by renting before 
Stat. 59 Geo. 3., 66. 
could not gain a settlement under stat. 59 Geo. 3., 

76. 
cannot gain a settlement under stat. 6 Geo. 4., 77. 
taking and holding as, necessary to give a settlement by 

renting, 67. 
by the curtesy, title of, how proved, 158. 
TENDER, 

what amounts to a legal, 152. 
definition of an actual, 152. 
definition of a constructive, 152. 
TENEMENT, 

general definition of the word, 65, 84. 

how far limited by stat. 59 Geo. 3. and stat. 6 Geo. 4., 

74. 77. 
local situation of, before stat. 50 Geo. 3., 72. 
since stat. 59 Geo. 3., 74. 77* 
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TENEMENT, 

though rented of different landlords^ is but one tenement 

in the lessee, 73* 
hiring of^ under stat. 59 Geo. 3., how proved, 145. 
hiring of, under stat. 6 Geo, 4., how proved, 151. 
nature of, for a settlement by payment of rates, before 

Stat. 35 Geo. 3. c. 101., 79. 81. 
nature of, for a settlement by payment of rates, since 

Stat. 35 Geo. 3., 79. 81. 
value of. See Value. 

proof of occupation, before stat. 59 Geo. 3., 145. 
under stat. 59 Geo. 3., 151. 
under stat. 6 Geo. 4., 153. 
TESTATOR, 

handwriting of, when to be proved, 161. 
TITHINGMAN, ' 

office of, 97. 98. 
TITLE 

to an estate, 94. 

how impeached, 162* 
TOLL-KEEPER, 

how far prevented from gaining a settlement, S. 
TOLLS, 

person renting, how far debarred from gaining a settle- 
ment, 3. 

servant to, 3. S8. 
apprentice to, 3. 63. 
the renting of, before stat. 59 Geo. 3., 65. 
TOWNSHIP, 

officers of, may bind apprentices, 47* 
may execute certificates, 187. 

UNDER-LEASE, 

how proved, 148. 

VAGRANCY. See Bastard. 
VALUE 

of tenement before stat. 59 Geo. 3., at what time to be 
estimated, 71* 
how affected by improvements, 71. 
how affected by the landlord's paying the tenant^s 

taxes, 72. 
how affected by fixtures let with the premises, 81. 
since stat. 59 Geo. 3., immaterial, unless for the pur- 
pose of showing fraud, 75. 
how proved, 148. 
of tenement rated, before stat. 35 Geo. 3., was not 
material, 81. 
since the stat. 35 Geo. 3., must be 102. a yeao 8L 
of estate, not material, 94. 
unless it be purchased, 94. 
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WAGES, 

effect of reservation of weekly or monthly, 115. 

weekly or monthly, do not control an express hiring for 
a year, 1 17. 

effect of payment of weekly or monthly, 120. 
WARD 

in socage, 

title of, how proved, 159. 
WARDEN OF A BOROUGH, 

office of, 97. 98. 
WARRENS, 

the renting of, before stat. 59 Geo. 3.^ 65. 
WIDOW, 

head of the family until her second marriage, 100. 

settlement of, 105. 

quarantine of. See Quarantine. 

estate of, 158. 
WIFE, 

estate of. See Estate. 

in what cases head of a family, 101. 

settlement of. See Settlement by Marriage. 

in what cases the maiden settlement of the wife goes to 
the children, 101. 106. 
WILL, ' 

evidence of real property, 160. 

how to be proved, 160. 

30 years old, 161. 

contents of lost, how to be proved, 161. 
WINDOW-TAX, 

payment of, gives no settlement^ 80. 
WITNESS, 

subscribing, to an agreement, when to be called, 111. 
to a deed, when to be called, 135. 
to a will, 160. 
present at a marriage, proof by, 165. 

interested, in what cases rendered competent by statute, 
190. 

to a certificate, 188. 
oath by, 188. 
WORK-HOUSE, 

master of, has not a public office in the parish^ 97* 
WORKING BY THE PIECE, 

stipulations for, 17* 

effect of, 1^] . 

YEAR, 

hiring must be for an entire, 8. 

in law, what amounts to, 8—10. 20. 

taking a tenement for a year, under stat. 59 Geo. 3., 75. 

under stat. 6 Geo. 4, 77* 
serving au office for a yeari 99* 



